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Warsaw, 8th February 2016

The Helsinki Foundation for Human Rights (HFHR) is one of the oldest non-governmental organisations in Poland dealing with the protection of human rights and fundamental freedoms. As part of its activity, HFHR monitors the implementation of human rights. The current analysis of the on-going constitutional crisis in Poland presents the HFHR’s key concerns and opinions regarding the crisis. The main focus of the hereby-presented paper is the Amendment to the Act on the Constitutional Tribunal adopted by the Parliament in December 2015. 

This paper was prepared in cooperation with the Stefan Batory Foundation. However, all the opinions and observations presented in this paper remain the HFHR’s own analysis. 
1. Contextual information

On 10 and 24 May 2015, two rounds of presidential elections were held in Poland. Andrzej Duda, the Prawo i Sprawiedliwość (Law and Justice) party candidate, came out victorious. The electoral process triggered no controversy, its validity confirmed by the Supreme Court. On 20 July 2015, Andrzej Duda took the presidential oath before the National Assembly and took office as the President of the Republic of Poland.

On 25 October 2015, the parliamentary elections were held in Poland, constituents electing members of both houses: the Sejm (lower house) and the Senat. The Law and Justice Electoral Committee won with 235 seats (51%) and 61 seats (61%) in the Sejm and Senate, respectively.

On 13 November 2015, President of the Republic of Poland Andrzej Duda appointed Law and Justice representative Beata Szydło as the Prime Minister (President of the Council of Ministers). Three days later, the Sejm passed a vote of confidence in the newly appointed cabinet.

Since that day, practically all legislative and executive power in Poland remains with the representatives or supporters of the Law and Justice party. For the first time in 26 years – ever since the communist system in Poland collapsed – a single party received a sufficient number of votes allowing for independent law-making (acts of law), except for the amendments to the Constitution (the process requires a two-thirds majority in the Sejm).

Once the new authorities were formed, an intense process of “good change” – to quote the representatives of the ruling party in their reference to the key reform package – commenced. Reform is to result in the creation of a “strong, solidarity-based state.” Law and Justice believes that the objective requires a consolidation of state structures and a more just (more equal) distribution of benefits offered by Poland’s economic development.

Beata Szydło’s cabinet is the seventeenth government since the system transformation in Poland (in 1989). President Andrzej Duda is the sixth President of the Republic of Poland. 

Constitutional crisis

Currently, Poland is witnessing a crisis concerning the functioning of the Constitutional Tribunal. In June 2015, the former Parliament adopted the Act that enabled the Sejm to appoint 5 judges of the Constitutional Tribunal, replacing the judges whose tenures expired in November and December 2015. In October 2015, the former Parliament appointed 5 judges. The Act on Constitutional Tribunal states that the judges of the Constitutional Tribunal have to be sworn into office by the President. However, the President of the Republic of Poland did not swear those 5 judges into office. 

After the elections, on 25 November 2015, the Parliament adopted resolutions annulling the appointment of 5 judges in October 2015. The governing majority then introduced changes to the Rules of the Sejm allowing the Speaker of the Sejm to establish a deadline for proposing candidates for Constitutional Tribunal judges in case “other circumstances” (than those set out in the Act on the Constitutional Tribunal) for such elections occur. Such a deadline was established on 1 December 2015 at midday; however, it was not officially published anywhere. On 2 December 2015, after a rough debate at the plenary session, the Sejm elected 5 new judges. The elections were based on the Rules of the Sejm. The resolutions were published at 10 p.m. in Monitor Polski (official journal where internal resolutions of the Sejm are promulgated). On the same day (to be precise – at night, without any media presence), the President of Poland took the oath from the newly elected judges.

On 3 December 2015, the Constitutional Tribunal ruled
 on the amendment of the Act adopted in June 2015. The Tribunal stated that the appointment of 2 of the 5 judges appointed by the previous parliament violated the Constitution. Furthermore, the Tribunal ruled that the Sejm had the right to appoint 3 judges in October 2015. In other words, the Tribunal underlined that the Sejm had a right to appoint a judge of the Constitutional Tribunal who will replace a judge whose tenure’s expiry date overlaps with the Parliament’s tenure. In its resolutions Sejm indicates which judge is going to be replaced by the appointed new judge. Furthermore, in its judgement the Tribunal referred to the President’s obligation to swear the judges into office. The Tribunal emphasised that it was the President’s obligation to immediately receive the oaths from the judges. However, the President has still not sworn into office the 3 judges appointed in October 2015. 

In January 2016, the Constitutional Tribunal recognised a complaint from a group of MPs regarding the resolutions annulling the appointment of judges in October 2015 and appointing new judges in December 2015. The Constitutional Tribunal ruled that it did not have competences to decide on the resolutions, since they had no character of law-making acts
. As a consequence of the judgement of 3 December 2015 and this ruling, in January 2016 the President of the Constitutional Tribunal assigned two judges appointed in December 2015 to the cases. 

Parallel to the crisis regarding the appointment of the new judges of the Constitutional Tribunal, the amendments to the Act on the Constitutional Tribunal were introduced. The first amendments to the Act on the Constitutional Tribunal were introduced in November 2015
. In its judgement of 9 December 2015, the Constitutional Tribunal found part of amendments unconstitutional. 

In December 2015, the Parliament adopted the second Act amending the Act on the Constitutional Tribunal. The National Council of the Judiciary of Poland, the Commissioner for Human Rights, Chief Justice of the Supreme Court and two groups of MPs submitted their complaints regarding the amendment.
 The Constitutional Tribunal has still not indicated the date of the hearing in this case. The focus of the current paper is a detailed analysis of the amendment adopted in December 2015. 

2. Legislative procedure

The scope of the original draft Act amending the Act on the Constitutional Tribunal

On 15 December 2015, a group of MPs submitted to the Sejm a draft Act amending the Act on the Constitutional Tribunal.
 The originally designed provisions could be classified in three categories: the Constitutional Tribunal’s ruling process, status and independence of the Tribunal’s judges and organisational aspects.

In the light of the draft, the Constitutional Tribunal should recognise all cases sitting in full bench composed of 13 judges (instead of 9, as it was stated in the previous Act on the Constitutional Tribunal) and all rulings should be made in a 2/3 majority. In special exemptions (for example in cases concerning the ratified international agreements), the Constitutional Tribunal could rule sitting in bench of 7 judges (instead of 5 as it was in the previous Act on the Constitutional Tribunal). Furthermore, the draft Act stated that all the proceedings that had been initiated before the Constitutional Tribunal [and heard by different bench than required by the draft] but were not completed yet, should have been re-open and recognise over again. 

Furthermore, the draft Act also included important changes in relation to the status of judges of the Constitutional Tribunal. First of all, the draft Act proposed to change the rules for electing the President and Deputy President of the Constitutional Tribunal – the candidates to these posts would be nominated by at least 3 judges and each judge would be able to vote only for one candidate. Furthermore, in the light of the draft Act, the newly appointed judge should be sworn into office by the Speaker of the Sejm (not by the President as it was stated in the previous Act on the Constitutional Tribunal). The draft Act also removed shifted the provisions guaranteeing the independence of judges (this provision repeated the exactly the same provision of the Constitution) and allowed for initiating disciplinary proceedings against a judge for acts committed before they became a judge. Furthermore, the draft Act removed shifted the provision guaranteeing a cassation appeal after the judgement of the second instance in the disciplinary proceeding. 

Last but not least, the draft Act included several regulations concerning the functioning of the Tribunal. In the light of the draft, the decisions made by the Plenary Assembly of Judges of the Constitutional Tribunal should be undertaken with a 2/3 majority in the presence of at least 13 judges. The draft Act also changed the provision stating that the Tribunal’s premises are in Warsaw. Finally, it stipulated that the amendment would come into force 30 days after its publication in the Journal of Laws.

The works on the draft in the Sejm

Next day after its submission, the draft was directed to the first reading at the plenary session of the Parliament. The Parliament did not adopt a motion to dismiss the draft after the first reading, so it was directed to further works in the Parliamentary Commission.

Before the session of the Parliamentary Commission, the Supreme Court, the National Bar Association and the National Council of Judiciary of Poland submitted their opinions regarding the draft. All of those institutions strongly criticised the draft stating, among others, that the provisions would deepen the constitutional crisis, paralyse the works of the Constitutional Tribunal (by adopting the provision of a 2/3 majority) and threaten the independence of judges (by changing the rules of disciplinary proceedings and removing the provisions guaranteeing the judges’ independence). 

The Helsinki Foundation for Human Rights (HFHR) also submitted its opinion regarding the draft. HFHR pointed at, among others, a very limited and unconvincing justification of the draft. HFHR underlined that the adoption of the Act may lead to paralysis of the Constitutional Tribunal.  

Last but not least, on 21 December 2015, the Prosecutor General submitted an opinion criticising the draft Act. The Prosecutor General pointed out that several provisions included in the draft might be unconstitutional and may have negative influence on the effectiveness of the Constitutional Tribunal’s functioning.

The Parliamentary Commission’s session took place on 21 December 2015 and lasted over 14 hours. During this session, the Parliamentary Commission dismissed all the motions submitted by the members of the opposition parties and introduced new provisions to the draft changing significantly the scope of the original draft. Among these provisions, there were: the possibility to initiate disciplinary proceedings against the Constitutional Tribunal’s judge by the Minister of Justice, the possibility to dismiss a judge “in the most severe cases” upon the motion of the Plenary Assembly of the Judges of the Constitutional Tribunal and the possibility to re-open the procedure before the Constitutional Tribunal if a judgement was issued in violation of the law. The members of the Parliamentary Commission also submitted changes to the draft that had a significant impact on the Tribunal’s functioning. For example, the members submitted a change in light of which the cases should be recognised in order of their submission. Furthermore, the Commission adopted a change stating that the first hearing of a case can be organised only after 3 or 6 months (depending on the nature of the case) after notification of the parties. During the session, the representatives the Parliamentary Bureau of Legislation argued that introducing such provisions, widening significantly the scope of the draft, might violate the rules of the legislative procedure. During this session, some of the previously introduced provisions were changed. For once, the vacatio legis was removed, as the Act was to enter into force on the date of its publication.

The second reading took place on the next day, i.e. 22 December 2015. After the second reading, the Commission dismissed the provision allowing for re-opening of the procedure if a judgement was issued in violation of the law and the provision changing Article 2 of the Act on the Constitutional Tribunal, stating that the Tribunal’s premises are in Warsaw. 

The third reading took place on the same day during which the draft was adopted in a version including the changes submitted during the second reading. The Act was adopted by the Sejm and directed to the Senate.
 

The works on the draft in the Senate

On 23 December 2015, two joint Senate commissions started the works on the draft. During this session, the expert of the Senate Bureau of Legislation pointed at numerous provisions of the draft which might be found unconstitutional.
 For example, the expert stated that giving the Sejm the competences to dismiss the judges of their posts might violate constitutional guarantees. Furthermore, in the opinion of the Senate Bureau of Legislation, increasing the majority up to 2/3 in the decision making process violated the Constitution. The Bureau underlined that the provision stating that the first hearing in a case should be organised 3 or 6 months after the notification of the parties violated the Constitution as well as the European Convention of Human Rights with respect to access to justice and fair trial. The Bureau underlined that the lack of vacatio legis violated the Constitution. Above all, the Bureau stated that numerous provisions are contradictory to each other, irrational and not justified enough. 

Despite these comments as well as the opinions presented by NGO experts who participated in this session, the Senate commissions decided to adopt the draft without changes. The draft was then presented to the Senate plenary session where it was adopted after hectic discussion lasting until 4 a.m.

The President signed the draft on 28th December 2015. 

Conclusions

In HFHR’s opinion, the amendment to the Act on the Constitutional Tribunal was adopted with severe violation of the legislative procedure. 

 First of all, the accelerated pace of the procedure (violating the Rules of the Sejm) did not allow for any kind of consultations with experts and stakeholders. Neither the opinion of the Senate Bureau of Legislation nor the opinions submitted by the Supreme Court, Polish Bar Council or Prosecutor General was taken into consideration. 

Secondly, during the works on the draft, the Sejm’s commission adopted changes that significantly widened the original scope of the Act. Introducing changes at this moment in the works not only bars experts and stakeholders from expressing their opinions regarding the draft, but might also violate the rules of legislative procedure. 

Furthermore, the draft Act missed a comprehensive justification. The justification attached to the draft stated that the pivotal aim of the amendment was to reform the Constitutional Tribunal. However, the regulations included in the draft were contradictory to this assumption. The draft included numerous provisions aiming at paralysing the works of the Tribunal, e.g. the requirement of a 2/3 majority in the decision making process or analysing the cases in order of their submission.

The works on the draft Act amending the Act on the Constitutional Tribunal – summary of the main points

	The drafted provision
	Original version

(draft no. 122)
	After the work of the Parliamentary Commission

(report of the Commission – draft no. 144)
	Second reading and work of the Parliamentary Commission after the second reading

(report of the Commission – draft no. 144A)
	Final version of the Act

	Changes in the procedure of issuing judgements:

- The Constitutional Tribunal should recognise cases in full bench composed  of 13 judges and the decisions should be made in 2/3 majority


	Yes
	Yes
	Yes
	Yes

	Organising hearings 3 or 6 months after the notification of the parties


	No
	Added during the works of the Commission
	Yes
	Yes

	Considering  cases in order of their submission


	No
	Added during the works of the Commission
	Yes
	Yes

	The possibility of reopening the procedure in a case when a judgement was issued in violation of the law


	No
	Added during the works of the Commission
	Cancelled from the draft during the works in the Commission after the second reading
	No

	Changing Article 2 of the Act on Constitutional Tribunal stating that the Tribunal’s premises are in Warsaw


	Yes
	Yes
	Cancelled during the second reading
	No

	The changes in the disciplinary procedure – 

The procedure could be initiated by a motion of the Minister of Justice


	No
	Added during the works of the Commission
	Yes
	Yes

	Changes in the process of removing the judge from the post – in the most severe cases, the Sejm upon the motion adopted by the Plenary Assembly of the judges of the Constitutional Tribunal can adopt a resolution on removing the judge from the post 


	No
	Added during the works of the Commission
	Yes
	Yes

	Changes in the process of electing the President and the Deputy President of the Constitutional Tribunal


	Yes
	Yes
	Yes
	Yes

	Vacatio legis


	30 days
	No vacatio legis
The Act comes into force on the day of its publication
	No vacatio legis
The Act comes into force on the day of its publication
	No vacatio legis
The Act comes into force on the day of its publication


3. The assessment of the project

The status of the Constitutional Tribunal’s judges

The amendment introduced changes into the status of the Constitutional Tribunal judges with respect to the rules of disciplinary proceedings.

First of all, according to the new law, disciplinary proceedings may be instituted upon application by the President of the Republic of Poland or the Minister of Justice within 21 days from the date of receiving the application, unless the President of the Tribunal deems that the application is unjustified (Article 28a). Before the amendments were introduced, rules on initiating disciplinary proceedings against Tribunal's judges were analogous to those concerning the judges of the Supreme Court.
 It is worth  noting that on 2 December 2015 such motion (called “Signalization on the possibility of committing a disciplinary tort”
) was sent to the Constitutional Tribunal by the Minister of Justice and presented to the media during a press conference. Since at that time the Minister of Justice was not entitled to initiate such proceedings, the motion did not have any binding effect on the Tribunal.

In HFHR’s opinion, such an amendment opens the way to exerting political pressure on judicial decisions of the Tribunal, whose essence it is to verify legal provisions reflecting political decisions, of e.g. the President or the Minister of Justice.

Secondly, the Plenary Assembly of Judges of the Constitutional Tribunal was deprived of the competence to decide on recalling a judge from office. According to the newly introduced Article 31a para. 1 of the Act on the Constitutional Tribunal, “in particularly striking instances, the Plenary Assembly of Judges of the Constitutional Tribunal shall to lodge an application with the Sejm to recall a judge of the Tribunal from office”. The Plenary Assembly of Judges of the Constitutional Tribunal may adopt a resolution or lodge an application in the case referred to in para. 1, also upon application by the President of the Republic of Poland or the Minister of Justice within 21 days from the date of receiving the application.

As a result of the changes, the final decision to remove a judge of the Constitutional Tribunal was vested in the Sejm – a legislative power. In HFHR’s opinion, it directly violates the rule established by Article 180 para. 2 of the Constitution which stipulates that “recall of a judge from office, suspension from office, transfer to another bench or position against his will, may only occur by virtue of a court judgement and only in those instances prescribed in statute”. In the light of the above, the provision of Article 31a violates the presumption of competences existing in a democratic state according to which recalling a judge from office, as an element relevant for the independence of the judiciary, lies within the remit of courts.

Thirdly, the amendment repealed Article 28 para. 2 of the Act of 25 June 2015 on the Constitutional Tribunal. According to this provision, a judge of the Tribunal shall also be subject to disciplinary proceedings for his/her conduct prior to taking up the office if the said judge failed to fulfil official state duties or proved to be unworthy of the office of a judge of the Tribunal.
 It was argued that it is the Sejm that is authorised to assess the conduct of judges before they assume the position in the Tribunal. Consequently, when the Sejm elects a judge, the candidate must have already been deemed worthy of office and no disciplinary proceeding before the Constitutional Tribunal should seek to undermine such an assessment.

HFHR finds this explication unconvincing. It should be noted that the Sejm may not have the full knowledge of all the past activities of the candidate at the time it elects the individual judge for the Constitutional Tribunal. Some activities in which the candidate at hand may have been involved in the past may only come to light after the Sejm completes the election. 

The removal of Article 28 para. 2 of the Act on the Constitutional Tribunal means that if any knowledge of a reprehensible act allegedly committed by a judge to the detriment of his or her integrity comes to light several years after the election there will be no institution that will be authorised to hold the individual liable. Notably, common court judges may be held liable under disciplinary procedure for acts they committed before they became judges.
 

HFHR believes there is no reason for repealing Article 28 para. 2 of the Act on the Constitutional Tribunal Law, and it may create circumstances that will detrimentally affect the public perception of the constitutional judges and the whole Tribunal. It is particularly important in the light of the constitutional role of the Tribunal. Moreover, such an amendment means that another competence of the General Assembly was removed from it.

Fourthly, the Act of 22 December 2015 repealed Article 19 and 20 of the Act on the Constitutional Tribunal which dealt with the rules on the elections of judges.
 It was argued that its aim is „to restore order” related to „the competitive relationship between the Law and the Rules of Procedure of the Sejm”. 

Article 19 and 20 defined the rules and deadlines for nominating Constitutional Tribunal candidates. The provisions also govern the application of the relevant Rules of Procedures of the Sejm (Article 19 Paragraph 4 and 5 of the Act on the Constitutional Tribunal). 

It was worth noting that mutual relation between Article 19 of the Act on the Constitutional Tribunal and Article 112 of the Polish Constitution was interpreted by the Constitutional Tribunal in its ruling of 3 December 2015 (Ref. K 34/15). The ruling stipulates that: 

„The selection procedure for judges in the Tribunal is not exclusively an internal matter of organising the work of the chamber and assigning responsibilities to its internal bodies. (…) While adding new members of the constitutional court the Sejm affects the actual capacity of this body to exercise its mandate. (…). Therefore, provisions governing the election of judges in the Tribunal may affect the whole system of public governance and potentially imply negative consequences for the functions of the state in multiple areas. (…) apart from the obviously technical aspects that are solely internal to how the chamber organises its work, the issue of deadlines for the submission of applications regarding the nomination of candidates for the position of judges at the Tribunal also extends beyond the exclusive remit of the Rules of Procedure of the Sejm. (…) The legislature is (…) obliged to regulate the deadlines for Constitutional Tribunal nominations in the law in a manner that guarantees the constitutional protection of the tenure of the Tribunal judges, an uninterrupted exercise of the duties of the constitutional court as well as the effectiveness, transparency and adequacy of the entire election process”. 

From the legislative and technical point of view, the repeal of Articles 19 and 20 of the Act on the Constitutional Tribunal creates a legal gap at the level of primary legislation and will leave the matter at hand for the sole coverage by the Rules of Procedure of the Sejm, i.e. an internal regulation. What is, however, more important in the light of the rule of law and binding character of the Tribunal's judgements is that the above mentioned amendments completely ignored the constitutional standard established in this respect by the Constitutional Tribunal dealing with the differences between the internal law of the Sejm and universally binding statutes, such as the Act on the Constitutional Tribunal.

The reform of the proceedings before the Constitutional Tribunal

The second set of amendments relates to the rules of procedure on cases pending before the Tribunal. As a general rule, it was decided that cases would be heard by the full bench of the Tribunal (Article 44 para. 1 point 1 of the Act on the Constitutional Tribunal) which needs to consist of at least 13 judges (Article 44 para. 3). Moreover, „judgements passed by the Tribunal by full bench shall require a two third majority (Article 99 para. 1). Such amendment raises a number of constitutional problems.

The requirement of a 2/3 majority literally violates Article 190 para. 5 of the Constitution which states that “judgments of the Constitutional Tribunal shall be made by a majority of votes“. This provision has not raised any interpretational doubts to date. An established, repeated and uncontested constitutional practice has attributed the meaning of ’simple majority’ to the language of Article 190 para. 5 of the Constitution. It is for the reason of the established constitutional practice that the meaning of the constitutional standard must not be arbitrarily changed by means of parliamentary legislation.

Moreover, no court procedure in Poland contains requirements for any specific, qualified majority of votes. In particular, this practice is absent from the civil procedure which regulates Constitutional Tribunal judgements. This arrangement is a carbon copy of the practices used in other legal regimes, e.g. in parliamentary law, but it is inadequate for court procedures. The proposed legislation would allow the Parliament to adopt legislation by a simple majority (Article 120 of the Constitution) whereas the Constitutional Tribunal would only be allowed to rule such legislation unconstitutional by a qualified majority. This requirement makes constitutionality tests disproportionately more challenging than the adoption of primary legislation and thus providing inadequate protection for civil rights and liberties. Scrutiny over the executive branch that issues secondary legislation will be equally more challenging. 

It is not clear however, what will be the result of lack of a 2/3 majority of votes in deciding each case pending before the Tribunal. Such requirement affects both the rulings of unconstitutionality and constitutionality. The absence of a qualified majority means the Tribunal will not be able to rule at all. This is likely to create a large backlog of pending, but not adjudicated (possibly dropped) cases. 

Requirement that – as a general rule – cases pending before the Tribunal will need to be heard by a full bench, will additionally prolong the time for ruling on a case, especially when such high majority of votes will need to be adopted.

Especially troublesome is a requirement that a full bench consists of at least 13 judges.
 The explanatory memorandum for the draft offered remarkably little in terms of justification. The proponents of the legislation stated that a full panel of judges must be involved in rulings „because of the need to examine constitutional matters thoroughly and comprehensively as they are of particular significance to public good”. The proponents hold an opinion that the current practice where most cases are adjudicated by a panel of five judges „cannot be accepted bearing in mind that the Tribunal consists of 15 judges”. Moreover, according to the proponents, the new legislation „adds dignity and significance to the Constitutional Tribunal rulings”. This goal will not be met if the Tribunal does not have the capacity to rule effectively at all.
 With its 12 mandated judges and 3 who have not been sworn in by the President, the Tribunal will not be capable of effectively ruling on unconstitutionality because of an insufficient number of judges required for a full panel. 

It needs to be underlined that such a change seems to be a result of two judgements of the Court ruled in December 2015 by five judges panel. Decision to rule the cases by the panel of 5 judges was afterwards questioned by the government
.
Secondly, during the work of the parliamentary Legislative Commission, an amendment to Article 80 para. 2 was introduced. According to this amended provision, the dates of public hearings or the dates of hearings in camera at which applications are considered shall be set in the order in which cases are registered by the Tribunal. Bearing in mind that in most cases pending before the Tribunal, the hearing is essential to rule the case, such a provision affects the time when the Tribunal will be able to rule on each case. 

During the sitting of the Commission on 21 December 2015, it was argued that the aim of the amendment is to introduce the rule that cases will be decided in order of their submission; that it would not be allowed to “juggle” the dates of hearings.

In HFHR’s opinion, provision on considering cases in order of their submission aims at blocking the Tribunal and making it unable to react quickly to new legislative amendments to be introduced by the Parliament.

This amendment’s rationality is highly questionable. First of all, the amended Article 80 para 2 does not specify any exemptions from this rule that would guarantee effective reaction of the Tribunal in case of introducing a law requiring urgent attention e.g. law potentially violating human rights. Secondly, recognising the cases in order of their submission to the Tribunal should be interpreted in light of the right to fair trial and as well as the principle of judges' independence. Similarly to some other provisions introduced by this amendment, also this provision remains in contrary to the current legal system, including the provisions of the Constitution. The Article 224 par. 2 of the Constitution strictly states that the Constitutional Tribunal’s decision in respect of the Act on the state’s annual budget should be issued within two months after submitting the motion. Furthermore, the provision created by the Article 80 par. 2, similarly to some other provisions of this Act, lacks precision. This provision does not stipulate on which level of the Constitutional Tribunal’s verification of cases this “sequence rule” should be adopted. The cases submitted to the Constitutional Tribunal are firstly recognised upon their admissibility and afterwards the Tribunal rules on the merits. In such a case, the provision described in the Article 80 par. 2 might be difficult to implement in practice. In the opinion of HFHR, provision on recognising cases in the order of their submission may result in blocking the Tribunal and making it unable to react quickly to new legislative amendments to be introduced by the Parliament.

Thirdly, the amendments introduced in December regulated the time when Tribunal’s hearing may be held. According to Article 87 para. 2, a hearing may not be held earlier than after 3 months following the service of the notification of the said date to the parties, and as regards cases considered by a full bench of the Tribunal – after 6 months. Moreover, the President of the Tribunal may shorten by half the time-limits indicated in para. 2 in cases: 

1) commenced upon an application by the President of the Republic of Poland;

2) in which a constitutional complaint or a question of law directly concerns the freedoms, rights and obligations of persons and citizens, laid down in Chapter II of the Constitution; 

3) which involve a review of the rules of procedure of the Sejm or of the Senate.

According to the intemporal provisions of the Act of 22 December 2015 with regard to proceedings that were pending before the entry into force of this Act, a hearing may not be held earlier than after 45 days from the date of service of the notification about the date of the hearing, and in cases considered by a full bench – after 3 months. However, in both cases, this should be no later than 2 years after the date of the entry into force of this Act. The dates of hearings at which the Tribunal shall consider applications in proceedings that were pending before the entry into force of the Act of 22 December 2015 shall be set in the order in which cases are registered by the Tribunal. 

All the above provision will objectively prolong the time when case pending before the Tribunal will be finally ruled. Moreover, it is not clear what constitutional values will be protected by introducing such amendments. As the Commissioner for Human Rights finds in his motion of 8 January 2016
 the previous provisions of law
 did not hinder the parties of the proceedings before the Tribunal to prepare for the hearing.
Organisation of the Tribunal

The third set of amendments deals with the internal organisation of the Tribunal, especially with the General Assembly. According to amended Article 10 para. 1 of the Act on the Constitutional Tribunal, the General Assembly shall adopt resolutions by a two-thirds majority vote, in the presence of at least 13 judges of the Tribunal, including the President or Vice-President of the Tribunal, unless this Act provides otherwise.

Apart from limiting it functions (e.g. in respect of the competence to recall a judge from office), in the light of the ongoing crisis with establishing who is a member of the Tribunal, the amendments will result in blocking the Assembly. It is particularly important in the light of the fact that one of the competences of the Assembly is to adopt a draft estimate of the revenues and expenditures of the Tribunal (Article 8 point 8 of the Act on the  Constitutional Tribunal). 

Conclusions

The amendments which slow down the proceedings before the Tribunal, combined with no vacatio legis of the Act of 22 December 2015 that introduced them, will still allow the Parliament to enact a new law within three days (without vacatio legis), and the Constitutional Tribunal will be unable to react to an analogous future overuse of the legislative power by the Parliament.

The aim of Article 5 of the amendment (“This Act shall enter into force on the day of its publication”) was to ensure that the Tribunal will not be able to verify the Act of 22 December 2015. The First President of the Supreme Court argues that the lack of vacatio legis constitutes an avoidance of the constitutional requirement of the democratic state ruled by law (Article 2).

The constitutionality of the Act of 22 December 2015 was contested in motions filed by the First President of the Supreme Court, National Council of Judiciary, Commissioner for Human Rights and two group of MPs to the Constitutional Tribunal. All these institutions argue that the Act was adopted in violation of the constitutional requirements of the legislative process, e.g. Article 119 para. 1 which states that the Sejm shall consider bills in the course of three readings, whereas many amendments were introduced after the first reading, during the sitting of the Parliamentary Commission. The main issue concerns, however, the basis on which the Tribunal shall rule this case – whether it should apply the law adopted on 22 December 2015 which requires for example hearing the case in full bench consisting of 13 judges (whereas at the moment the Tribunal consists of 12 judges) and a 2/3 majority of votes. It is argued that, according to Article 195 of the Constitution, judges of the Constitutional Tribunal, in the exercise of their office, shall be independent and subject only to the Constitution. The opposing argument is that Article 197 provides that the mode of proceedings before the Tribunal shall be specified by a statute.

4. The suggested compromises to overcome the constitutional crisis

The constitutional crisis related to the process of appointing 5 new judges caused a serious impasse surrounding the Constitutional Tribunal. In January 2016, the Constitutional Tribunal ruled that it did not have a competence to verify the Parliament’s resolutions of December 2015 appointing 5 new judges. As a follow-up both to this decision as well as the Constitutional Tribunal’s judgement of 3 December 2015, the President of the Constitutional Tribunal assigned 2 judges appointed in December to their cases. Nevertheless, three posts in the Constitutional Tribunal remain vacant, hence three judges appointed in accordance with the law in October 2015 have still not been sworn into office by the President.

In January 2016, the President of the Constitutional Tribunal suggested a compromise aiming at overcoming the impasse. In an interview with the Rzeczpospolita daily, the President of the Constitutional Tribunal suggested that the President should swear into office one of the judges appointed in October 2015 by the end of April 2016 when the tenure of the next of the judges expires. The President of the Constitutional Tribunal also suggested that the two remaining judges appointed in October 2015 could fill in the posts of the judges whose tenures expire this year.

A couple of days later, the President of Poland during a meeting with journalists stated that he could swear into office one of the judges appointed in October 2015, then the judge could fill in the post of a judge whose tenure expires in April 2016. However, the President underlined at the same time that he could swear a judge into office only if the Parliament repeats its resolution appointing this particular judge.
 The President of Poland has not repeated this idea for a compromise anymore. In the beginning of February 2016, he said in a TV interview that “the Constitutional Tribunal has 15 judges right now” and he expected “the President of the Constitutional Tribunal to end this embarrassing situation he has created.”

In January 2016, during the plenary debate in the European Parliament the Prime Minister Beata Szydło stated that the governing majority proposed a compromise to the opposition parties. The compromise was related to the process of appointing judges. Two days later, during a meeting with the opposition parties the Prime Minister specified the conditions of the compromise. In the light of her offer, 7 judges were to be appointed by the governing majority while 8 by the opposition parties. All the opposition parties apart from Kukiz’15 refused to accept this offer.
 

As long as all of the mentioned above compromises had just a form of a suggestion or a declaration, the fourth so far proposed compromise has a nature of an actual draft law. In December 2015, a group of MPs from the Law and Justice  and Kukiz’15 clubs submitted a draft amendment to the Constitution. The amendment foresees that all tenures of 15 judges of the Constitutional Tribunal expire within 60 days since this law’s coming into force. In the light of this draft, the Constitutional Tribunal is composed of 18 judges appointed by a 2/3 majority by the Sejm for a 9-year tenure. Furthermore, in the light of the draft, the Supreme Court rules on the constitutionality of the Acts specified by Article 197 of the Constitution (meaning the acts regulating to the works of the Constitutional Tribunal). The first reading of the draft will take place at the plenary session of the Sejm on 9 February 2016.

Article 190 par. 1 of the Constitution states that the judgements of the Constitutional Tribunal are of universally binding application and are final. On this basis, in the HFHR’s opinion, the only way to overcome the constitutional crisis is to implement the Tribunal’s judgement of 3 December 2015 and swear into office three judges lawfully appointed on October 2015. 
��
The 5-judge panel of the Constitutional Tribunal ruled the case.


� Case no. U 8/15. The Tribunal confirmed in its decision that the resolutions adopted by Sejm on 25 November 2015 were declaratory in their nature and had not created any legal norm.


� Act of 19 November 2015 amending Act on Constitutional Tribunal (Journal of Laws item. 1928). It was signed by the President of Poland on 20 November 2015 and promulgated on the same day. It was to enter into force on 5 December 2015.


� Case no. K 47/15


� Draft no. 122 available at: � HYPERLINK "http://sejm.gov.pl/Sejm8.nsf/PrzebiegProc.xsp?nr=122"��http://sejm.gov.pl/Sejm8.nsf/PrzebiegProc.xsp?nr=122�. 


The draft after the works of the Parliamentary Committee – draft no. 144 avaialble at: � HYPERLINK "http://sejm.gov.pl/Sejm8.nsf/druk.xsp?nr=144"��http://sejm.gov.pl/Sejm8.nsf/druk.xsp?nr=144�. 


�	 The statute adopted by the Sejm is available at: http://senat.gov.pl/download/gfx/senat/pl/senatdruki/7559/druk/058.pdf.


�	 Opinion of the Senate Bureau of Legislation is avaialble at: � HYPERLINK "http://senat.gov.pl/gfx/senat/pl/senatekspertyzy/3346/plik/058.pdf"��http://senat.gov.pl/gfx/senat/pl/senatekspertyzy/3346/plik/058.pdf�. 


��
	 Article 43 of the Act on the Constitutional Tribunal: “Within the scope not regulated in the Act, duties and rights, including the employment relationship and disciplinary responsibility of judges, shall be regulated accordingly by the provisions of the Supreme Court Act of 23 November 2002 (Journal of Laws – Dz. U. of 2013 item 499, as amended), with the provison that the powers of the First President of the Supreme Court shall be exercised by the President of the Tribunal, and the powers of the Board of the Supreme Court – by the General Assembly)“.


	Art.  56. §  1 of the Act on Supreme Court: “The  Supreme  Court  Disciplinary Commissioner  shall  act  in  this  capacity on demand of the First President of the Supreme Court, the Board of the Supreme Court or on his/her own initiative,  after  preliminary  clarification  of  the  circumstances  that will  be  indispensable  for establishing  the  attributes  of  misconduct,  and  after  the Justice  has  made  his/her  statement, unless making such statement is impossible.”.


�	 Available at: � HYPERLINK "https://ms.gov.pl/pl/informacje/download,7790,0.html"��https://ms.gov.pl/pl/informacje/download,7790,0.html�. 


� During the parliamentary discussion on repealing this provision, it was argued that its aim is to secure that one of the judges elected by the Sejm in December 2015 will not face disciplinary proceedings concerning his statements published on Twitter (page 95 of the protocol of the Commission’s sitting on 21 December 2015).


� „The judge will also be held liable under disciplinary procedure for his or her conduct before the assumption of the position if through such conduct he or she failed to perform duties while in public service or is found unworthy of the judicial position” (Article 107 Paragraph 2 of the Law on Common Court System). A similar provision is found in Article 50 Paragraph 2 of the Supreme Court Law: „The judge will also be held liable under disciplinary procedure for his or her conduct before the assumption of the position if through such conduct he or she failed to perform duties while in public service or is found unworthy of the judicial position”.


� Article 19 “1. The right to propose a candidate for the office of a judge of the Tribunal shall be vested in the Presidium of the Sejm and a group of at least 50 Sejm Deputies. 2. A proposal for a candidate for a judge of the Tribunal shall be lodged with the Marshal of the Sejm no later than 3 months prior to the end of the term of office of a judge of the Tribunal. 3. Where the mandate of a judge of the Tribunal expires before the end of the judge’s term of office, the time-limit for submitting the proposal referred to in para 2 shall be 21 days. 4. An opinion on the proposal referred to in para 2 shall be provided by a competent authority indicated in the rules of procedure of the Sejm. 5. The rules of procedure of the Sejm shall specify detailed requirements concerning the proposal and the procedure for considering the proposal.” Article 20 “If a vote in the Sejm has not resulted in the election of a judge of the Tribunal, the time-limit for proposing another candidate for a judge of the Tribunal shall be 14 days as of the date of the vote.” 





� Article 87 of the Constitution.


�It is worth to notice that draft amendments to Act on Constitutional Court (submitted on 12  November 2015 and dropped on 13 November 2015) proposed that the full panel shall consist of at least 11 judges. In the opinion of HFHR it aims directly at blocking the Tribunal and limits its independence.


� Such a high number of judges required for a full panel ruling offers an easy tool for manipulating and blocking the Tribunal by means of requesting the exemption of multiple judges from the proceedings when effectively no more than 2 judges can be exempted.


� Even though the judgement of the Constitutional Tribunal was announced on 3 December 2015, it was not published for the next 3 weeks. On 10 December 2015, Minister Beata Kempa (Head of the Chancellery of the Prime Minister) sent an official letter to the President of the Tribunal. She argued that, in her opinion, the judgment of the Tribunal of 3 December 2015 was invalid, since the panel of the Tribunal issued it composed of five judges. Thus, she “suspended” the publication of the judgement. On 11 December 2015, the President of the Tribunal answered the letter and emphasized the constitutional provisions relevant in this respect: according to Article 190.1 of the Constitution, the Court's judgements “shall be of universally binding application and shall be final”; according to Article 190.2 of the Constitution, judgements “shall be required to be immediately published in the official publication in which the original normative act was promulgated”. The judgment of 3 December 2015 was finally published on 16 December 2015.


� The purpose of this amendments is to introduce a rule that all cases are to be considered in the order of their submission, so as not to allow for free changes in the dates for consideration of those cases.


� Available at: � HYPERLINK "http://ipo.trybunal.gov.pl/ipo/dok?dok=F-1687273679%2FK_2_16_wns_2016_01_08_ADO.pdf"��http://ipo.trybunal.gov.pl/ipo/dok?dok=F-1687273679%2FK_2_16_wns_2016_01_08_ADO.pdf� (page 45).


� According to Artcile 87 para. 2. (before the December amendment) „the hearing may not be held earlier than after14 days following the service of the notification of the said date“.


� Usowicz E., Domagalski M., Rzepliński: Proponuję dobry kompromis, available at: http://www.rp.pl/Prawnicy/160129895-Rzeplinski-Proponuje-dobry-kompromis.html, 20 January 2016


� Newsweek, Prezydent Duda gotów na kompromis ws. TK. Na czym miałby polegać?, available at: http://polska.newsweek.pl/spor-o-trybunal-konstytucyjny-sklad-tk-sedziowie-trybunalu,artykuly,378316,1.html


� Wyborcza.pl, Prezydent Andrzej Duda w TVP Info: Oczekuję, że prezes Rzepliński zakończy tę żenującą sytuację, którą sam tworzy, available at: http://wyborcza.pl/1,75478,19573434,prezydent-andrzej-duda-w-tvp-info-oczekuje-ze-prezes-rzeplinski.html


� wPolityce.pl, Beata Szydło: Propozycja kompromisu ws. TK została odrzucona. Poza klubem Kukiz'15 opozycja nie chce wygaszenia konfliktu, available at: http://wpolityce.pl/polityka/278950-beata-szydlo-propozycja-kompromisu-ws-tk-zostala-odrzucona-poza-klubem-kukiz15-opozycja-nie-chce-wygaszenia-konfliktu


� Sejm, Porządek dzienny 11. posiedzenia Sejmu Rzeczypospolitej Polskiej w dniach 9, 10 i 11 lutego 2016 r., available at: http://www.sejm.gov.pl/Sejm8.nsf/PorzadekObrad.xsp





