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1. Introduction. Scope of the intervention

Pursuant to the letter by the Section Registrar from 10 April 2018, we would like to present a third-party
intervention of the Helsinki Foundation for Human Rights with its seat in Warsaw, Poland (HFHR) on the case Lefier
and Others v. Ukraine and Russia before the Court.

The case of Sergiy Oleksandrovych Lefter and four other Applicants concerns their detention by the separatist
militants of the so-called ‘Donetsk People’s Republic’ (DPR) in the eastern Ukraine. The case in question is very
complex as it raises both the issue of interference with a number of human rights (Articles 3, 4, 5, 8, 10, 13 and 14),
as well as the question of “jurisdiction” of the respondent States within the meaning of Article 1 of the Convention. In
our third-party intervention we would like to focus on one particular aspect of the given case. Since two of the
Applicants (namely: Sergiy Oleksandrovych Lefter and Irma Mykolayivna Krat) are journalists, we would like to
address specifically the issue of interference with freedom of expression, raised in the ninth question asked by the
Court in the communication of the case. In our view it is crucial to realise that journalists covering armed conflicts are
often attacked as part of a systematic and deliberate practice. By filing these written comments with the Court we
would like to contribute to development of enhanced protection standards, corresponding to the particular dangers
media professionals face in situations of armed conflicts.

First, we would like to discuss the journalists’ specific ‘watchdog’ role in covering armed conflicts. Second,
we would like to present the broader factual context of journalists working in conflict-affected areas, describing in
particular situation in eastern Ukraine and its meaning for the work of media in the region, as — to our knowledge —
what happened to the Applicants should not be seen as an isolated case. Third, we would like to draw the Court’s
attention to the significance of protection of safety of journalists in armed conflicts in the light of a) international
humanitarian law and b) international freedom of expression standards. Finally, we would like to address the question
of protection of journalistic sources of information in armed conflicts.

2. Role of journalists in armed conflicts

The pre-eminent role of the media in ensuring proper functioning of a democratic society is one of the
fundamental principles of the Court’s jurisprudence?. As the Parliamentary Assembly of Council of Europe (CoE)
observed, “situations of war or conflict do not make the adequate provision of information through the media any less
important; on the contrary, they enhance its relevance™. This enhanced relevance stems from two basic circumstances

' The intervention was prepared by Konrad Siemaszko and Dorota Glowacka, lawyers of the Helsisnki Foundation of Human Rights.
2[.g. The ECtHR judgment from 26 November 1991 Observer and Guardian v. the United Kingdom, Application no 13585/88, par. 59; the ECtHR
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of armed conflicts. First, as noted by the International Criminal Tribunal for the former Yugoslavia (ICTY), “wars
necessarily involve death, destruction, and suffering on a large scale and, too frequently, atrocities of many kinds™.
Second, at the same time conflict zones are often devoid of regular mechanism of independent, external scrutiny of
belligerents’ actions®. Therefore “journalists are extremely useful as part of the machinery which ensures the
implementation of the rules of war when most other means of enforcement are lacking.This function of the media
has been noted by the United Nations (UN) Security Council, which emphasised journalists’ important role in
protection of civilians, as they can be “acting as an early warning mechanism in identifying and reporting potential
situations that could result in genocide, war crimes, ethnic cleansing and crimes against humanity”’. Similarly the CoE
Committee of Ministers indicated that journalists, by informing the public about the unlawful conduct in conflict
situations, “can help to prevent further violations and suffering”®. -

What is more, the presence of journalists in war zones and their ability to provide “first-hand and direct
knowledge based on their personal experience of the events unfolding™ allows to accurately inform the public opinion,
including the international community, about the real character of a conflict. As Ms. Kyung-wha Kang, the then Deputy
High Commissioner for Human Rights put it: “amidst the so-called ‘fog of war’, they play a vital role in keeping the
world informed and ensuring that our responses are based on the facts and truths unfolding on the ground”!’. The ‘fog
of war’ creates a space for disinformation and propaganda — phenomena, that have always accompanied wars, but of
which in the past few years we have witnessed a growing prevalence in general in communication'' — what makes the
media presence on the spot even more significant. Journalists’ access to the conflict areas is not only beneficial to
facts-based legal or political responses of the international community, but equally to the humanitarian aid. As
researches indicate, “lack of information, as well as poor or non-existent communication with beneficiaries and
between aid agencies, has resulted in poor or inappropriate delivery of aid that has harmed local people and systems”'2,
The media, that can communicate to and with victims of conflicts and beneficiaries of aid on the spot, may significantly
improve these deficiencies of humanitarian aid".

Furthermore, the work of journalists during armed conflicts may also play a vital role after the end of a war.
Their position allows them to document international law violations in ways that others cannot and therefore they may
contribute to bringing the perpetrators to justice'*. This post-conflict aspect of their role has been already proved in
practice on numerous occasions — the ICTY explicitly acknowledged that “it was the brave efforts and reporting of
journalists in the former Yugoslavia that, in part, contributed to the establishment of the [ICTY]"".

Finally, journalists reporting on conflict areas may contribute to fulfilling the belief expressed in the Preamble
of Convention, namely that fundamental freedoms — including freedom of expression — are foundation of peace in the
world'S. Regarding the direct belligerents of a conflict, UN Assistant Secretary-General for Human Rights observed
that media “often support transitional justice processes, including individual accountability for violations as a way
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towards attaining reconciliation and sustainable peace'”. More broadly, the ICTY recognised that journalists “play a
vital role in bringing to the attention of the international community the horrors and realities of the conflict”'®, what
may counteract propaganda for war and hatred"”.

3. General facts on attacks on journalists and an overview of the situation in Ukraine

Attacks on journalists reporting on armed conflicts have been described on many occasions as a widespread
problem?. According to UNESCO, in the years 2012-2016, 530 journalists were killed, of which 56% were killed in
countries with armed conflict?'. Many of the killed or otherwise attacked journalists were assaulted not only despite
the important role they fulfil when reporting on wars and not only in a crossfire, but too frequently deliberately and for
very reason of their work. According to the Committee to Protect Journalists — which during the same period of the
years 2012-2016 recorded 328 killings of journalists confirmed to be related to the person’s work — 50% of the killed
journalists were deliberately murdered, compared to 36% caught in the crossfire and 14 % killed while on dangerous
assignment (such as covering a protest that turns violent)?2. Available statistics suggest also that in many conflicts,
journalists can be at greater risk of death or injury even than soldiers®. The number of deliberate targeting of
journalists, including targeting during armed conflicts, reached such a scale that CoE Parliamentary Assembly referred
to it as a “widespread and systematic” practice* and certain scholars recognised it as an established “tactic” of some
military forces®.

Unfortunately this negative phenomena could be observed in Ukraine in the recent years. As noted by the
OSCE Representative on the Freedom of Media (OSCE RFM), who has been monitoring and denouncing media
freedom violations in Ukraine, there has been a significant deterioration of the situation of journalists since 2010%. In
2013 violent attacks on media freedom were triggered by protests in Kyiv and other cities throughout Ukraine. These
attacks significantly intensified in March 2014 in the south and east of the country affected by the armed conflict?’,
The journalists covering events in the conflict zones have become a principal target®® of systematic harassment and
physical violence which — according to the OSCE RFM — constituted a major threat to media freedom and free
expression not only in Ukraine? but also across the entire OSCE region®. The OSCE RFM stated in this context that
“while attacks on members of the media have been observed in several OSCE participating States, in no country has
the physical safety of journalists become more critical in recent years than in Ukraine™!. The case in question,
concerning inter alia journalists covering the military operations in Slovyansk in April 2014, cannot be therefore
analysed in isolation from the broader context of hostile media freedom environment and recurring attacks on
journalists which took their toll in particular between 2014 and 2015 in the Ukraine’s conflict-affected parts of the
country.

As reported by the OSCE RFM, between the end of November 2013 and May 2014, there have been nearly
300 attacks targeting media, affecting both domestic and international correspoﬁdents covering events in Ukraine®.
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They involved inter alia killings (including five journalists killed in the eastern Ukraine), threats, kidnappings and
detention of media professionals, forced switching off TV channels, denial of entry into Ukraine or refusal of access
to particular events and information, as well as raids on media outlets resulting in damage or searches and confiscation
of the journalistic equipment. Similar figures concerning attacks on media have been presented by the Institute of Mass
Information (IMI), an Ukrainian organisation according to which between January and the end of June 2014* six
journalists had been killed in connection with their work, 249 had been injured or attacked and at least 55 had been
taken hostage or detained. According to another Ukrainian organization, the National Union of Journalists of Ukraine,
there have been approximately 800 incidents of attacks and threats against journalists and media outlets in Ukraine
between November 2013 and February 2017. During this period at least 10 media members have been killed, including
those reporting from the conflict areas®. Moreover numerous incidents threatening safety of journalists have been also
reported by international journalistic organisations such as the Reporters Without Borders™ or the Committee to
Protect Journalists®’. -

Among media violations which have been reported in different parts of Ukraine, both the human rights and
journalistic organisations inform specifically about abductions and maltreatment of detained journalists on the
territories controlled by the pro-Russian separatists of the self-proclaimed “Donetsk People’s Republic”, considering
Slovyansk one of such territories in April 2014. In one of the reports released by the Office of the UN High
Commissioner for Human Rights based on the findings of the UN Human Rights Monitoring Mission in Ukraine
(HRMMU) covering the period of 2 April — 6 May 2014, Slovyansk is presented as a critical city where journalists
had been facing increasing threats and acts of intimidation, including abduction and unlawful detention of at least 23
journalists, reporters and photographers by the armed groups controlling its territory (“Slovyansk self-defence unit”)*,
The systematic abductions of media personnel covering the situation in Slovyansk have been also noted by the
Reporters Without Borders. The organisation condemned these attacks as part of an exacerbating “information war”
between both parties to the armed conflict “designed to create a reserve of hostages and intimidate other journalists”.
At the same time the organisation called Slovyansk an “increasingly unpredictable Bermuda Triangle where the safety
of news providers is no longer guaranteed”. Unfortunately the situation of media representatives in the areas which
remain under control of the pro-Russian separatists continues to be grave today. As reported in 2017 by the Office of
the United Nations High Commissioner for Human Rights (OHCHR), “media representatives working in territory
controlled by armed groups remained exposed to high levels of risk from indiscriminate fire during hostilities and some
faced deliberate and targeted acts of violence perpetrated by the armed groups. They also continued to experience
obstruction to their work, including denial of access to territory controlled by armed groups, censorship, unlawful
detention and harassment”®. According to the OHCHR, as of 15 February 2018, “at least two bloggers remained
detained by armed groups in Donetsk people’s republic™!.

It should be emphasized that the violent attacks on media in Ukraine have been accompanied by other
disturbing developments, such as negative trends in media legislation and institutional reforms undermining media
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freedom®. Last but not least, media crisis has been increased by a dissemination of propaganda limiting access of the
society to impartial, credible information and at the same time fueling the escalation of the armed conflict*?,

Taking all this into consideration, it has to be concluded that the safety of journalists as well as other media
freedom guarantees have been routinely and systematically violated in the eastern Ukraine and other conflict-affected
parts of the country. Therefore it is important to recognize that the maltreatment suffered by the journalists who are
Applicants in the given case before the Court does not seem to be incidental, random acts or collateral damage during
military operations. The evidence gathered by several international and national human rights and journalistic
organisations suggests that these attacks might have been a part of the existing (at the time) pattern of grave violations
of freedom of expression and a “policy” to deliberately target media actors in the conflict zones because of their
professional work and in order to suppress independent reporting. Such strategy aims at discouraging critical journalists
and foreign observers from covering the situation in the conflict zones, turning areas such as Slovyansk into news and
information “black holes” with full control of the information-flow exercised by military forces.

4, International standards on protection of journalists in armed conflicts.

Protection of journalists in armed conflicts is regulated both by the international humanitarian law, as well as
the international human right law, including the Convention. According to the Court’s case-law, safeguards provided
by the two legal orders “co-exist’ in a time of armed conflict" and therefore we think it is important to into take

consideration both of the regimes.
4.1 International humanitarian law

Under the international humanitarian law the protection enjoyed by journalists covering armed conflicts depends
on their nature, namely whether they qualify as an international or non-international armed conflict. Exact
determination of the status of the armed conflict in Ukraine exceeds the scope this third-party intervention. Since,
however, the Office of the Prosecutor of the International Criminal Court concluded in its November 2016 Report on
Preliminary Examination Activities that the available information “would suggest the existence of an international
armed conflict in the context of armed hostilities in eastern Ukraine from 14 July 2014 at the latest, in parallel to the
non-international armed conflict”®, we think it is essential to present legal standards for both types of conflicts.

Under international humanitarian law, journalists in international armed conflicts are afforded protection either
as war correspondents or as civilian (or independent) journalists. According to Article 4(A)(4) of the 1949 Third
Geneva Convention relative to the Treatment of Prisoners of War, war correspondents are journalists “who accompany
the armed forces without actually being members thereof” and “who received authorization, from the armed forces
which they accompany”. They continue to be civilians (non-combatants), but when captured by a belligerent force,
they are accorded prisoner of war status.

Other journalists, who are not authorized to accompany the armed forces (referred sometimes as “civilian
“independent”’) enjoy a general protection granted to non-combatants under humanitarian law, provided they do take

246 or
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Permanent Council for the period from 19 June through 26 November 2014, 27 November 2014, s. 31-32; and Report — Media under sicgie, op. cit.
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2017 stated that “for the purpose of determining whether the otherwise non-international armed conflict involving Ukrainian armed forces and anti-
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direct part in hostilities. This rule was explicitly confirmed in the Article 79 of 1977 Additional Protocol 1 to the
Geneva Conventions of 1949.

Protection afforded to war correspondents and other journalists under international humanitarian law means,
among others, that they cannot be the object of attacks (unless they participate directly in the hostilities)® and that they
enjoy all fundamental guarantees, such as right to be treated humanely and protection from all acts of violence,
including torture and threats thereof'®. Furthermore, if they are deprived of liberty, their personal details have to be
recorded and transmitted as rapidly as possible to protecting power, the ICRC or the national Red Cross or Red Crescent
societies of the State concerned”.

Journalists in non-international conflicts are protected under the Common Article 3 of the four 1949 Geneva
Conventions, which stipulates that persons taking no active part in the hostilities shall in all circumstances be treated
humanely, which includes, among others, protection from violence to life and person, in particular murder of all kinds,
mutilation, cruel treatment and torture, taking of hostages and outrages upon personal dignity, in particular humiliating
and degrading treatment. Furthermore, protection of journalists has been recognized as a norm of the customary law,
applicable also in non-international armed conflicts — as confirmed by the International Committee of the Red Cross
(ICRC) authoritative study of the customary international humanitarian law (Rule 34: “Civilian journalists engaged in
professional missions in areas of armed conflict must be respected and protected as long as they are not taking a direct
part in hostilities)™'.

Both in relation to international and non-international armed conflicts, journalists lose their protection only when
they take a direct part in hostilities, i.e. conduct “acts of war that by their nature or purpose struck at the personnel and
matériel of enemy armed forces”2. Expressing sympathy for the cause of one of the parties cannot be recognized as
direct participation. This has been recognised as part the customary law by the ICRC ** and has been confirmed by the
practice of e.g. Inter-American Commission on Human Rights*, ICTY?® and Infernational Criminal Court®®. What is
more — a civilian media installation cannot be treated as a military legitimate target only because it spreads propaganda,
including propaganda intendent to generate support for the war effort’’. However, not all forms of propaganda are
authorised in this aspect: the situation changes, when the media is used to incite crimes as in the case of Radio-

Television Libre des Mille Collines in Rwanda — then it becomes a legitimate target under international humanitarian

law?s,

4.2 International human rights law

Physical safety journalists as a necessary precondition of free media has become in recent years a matter of truly
global concern®. International law on this matter has been rapidly and steadily developing in virtually all universal
and regional human rights systems. The protection of journalists from physical assaults as a question of safeguarding
freedom of expression has been addressed many times by —among others — UN Security Council®®, UN Human Rights

4% Article 51(2) of 1977 Additional Protocol I to the Geneva Conventions of 1949, -

49 Article 75 of 1977 Additional Protocol I 1o the Geneva Conventions of 1949,

50 |CRC, Rule 123. Recording and Notification of Personal Details of Persons Deprived of their Liberty, “Customary International Humanitarian
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54 Inter-American Commission on Human Rights, Third report on human rights in Colombia, Doc. OEA/Ser.L/V/11.102 Doc. 9 rev. 1, 26 'ebruary
1999, Chapter IV, par. par. 53 and 56.
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STICTY, Final Report to the Prosecutor by the Committee Established to Review the NATO Bombing Campaign Against the Federal Republic of
Yugoslavia, par. 47.

58 Ibidem.
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Council®, UN General Assembly®”, UN Human Rights Committee® and UN Special Rapporteur on freedom of
opinion and expression®; by the Organization of American States Special Rapporteur on Freedom of Expression® and
the Inter-American Court of Human Rights (IACHR)%; by the African Commission on Human and Peoples’ Rights
Special Rapporteur on Freedom of Expression and Access to Information® and the African Commission on Human
and Peoples’ Rights®; by the Council of the European Union®; by the CoE Committee of Ministers™,CoE
Parliamentary Assembly’" and the Court’. In our opinion, these developments indicate a universal uniform conception
of the significance of safety of journalists for protection of freedom of expression — namely that the killings, ill-
treatment or arbitrary detentions of journalists related to their work do have a specific feature that exceeds violations
of Article 2, Article 3 or Article 5 of the Convention. Therefore, regarding the international human rights law, we
would like to emphasize that in order to capture the specific features the communicated case, it is necessary to examine
the complaints of the Applicants Sergiy Oleksandrovych Lefter and Irma Mykolayivna Krat — who are journalists —
also in the context of freedom of expression.

In this context we would like draw the Court’s attention to the fact that Applicants S.O. Lefter and .M. Krat
were detained and allegedly subject to ill-treatment while performing their professional duties of journalists (i.e. while
covering armed conflict in eastern Ukraine). This prevented the Applicants from-doing their work, i.e. from receiving
and imparting information on unfolding events. Such action, as the Court already established, may raise issues under
Article 10, more specifically, when done by state agents, may constitute an interference with the negative obligation
of a state.” This is particularly so (but not only then), when a journalist has made clear effort to identify himself as a
journalist performing his/her work and observing the unfolding events™. As the UN Human Rights Commission in its
views in the case Njaru v. Cameroon confirmed, there can be no legitimate restriction to the freedom of expression,
which would justify the arbitrary arrest, torture and threats to life’*. Therefore when there is relationship between such
treatment and journalist’s activities, this constitute a violation of freedom of expression’.

We are aware of several complexities of the communicated case regarding the jurisdiction and attribution of
responsibility. In our third-party intervention we are not examining these issues and by no means we do not intend to
suggest what kind of obligations can be attributed to particular states in the communicated case. In our opinion,
however, it is crucial to analyse the present case regarding all possible type of duties that result from the freedom of
expression, i.e. not only in the view of negative obligations indicated in the previous paragraph, but also taking into
account positive obligations, both of substantive and procedural character.

The CoE Committee of Ministers acknowledged in the context of positive obligations regarding the safety of
journalists, that the effectiveness of a system of protection may be influenced by contextual factors, including conflict

the Protection of civilians in armed conflict, 27 May 2015.
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situations and “where State authorities may experience difficulties in de facto control ever their territory””’

Committee indicated, however, that nevertheless “the relevant State obligations apply mutatis mutandis in such specific
contexts, which are at all times subject to international human rights law and international humanitarian law™’®. This
view has been confirmed in international law on several occasions, including in a Joint Declaration of international
freedom of expression Rapporteurs on Freedom of Expression and responses to conflict situations”, the CoE
committee of Minsters Recommendation on the protection of journalists in situations of conflict and tension®” and by
the IACHR, which observed that “recently developed international practice dictates that making the work of the press
possible in periods of armed conflict, even with irregular armed combatants, requires the greatest protection™!.

A particular context of an armed conflict does not, however, influence the obligation to protect journalists only
in one way. Indeed, it may cause obstacles or difficulties that may lower the level of general protection that a journalist
may reasonably expect from a state. However, situation of armed conflict may also result in imposing additional
obligations on a state. In particular, this includes “tracing missing journalists, ascertaining their fate, providing
appropriate assistance and facilitating their return to their families”, as the participating states — explicitly referring
here to armed conflicts — concluded on the Meeting of the Conference on the Human Dimension of the Conference on
Security and Co-operation in Europe ®. Another additional obligation lies on the power that detains a journalist during
an armed conflict ( i.e. as a prisoner of war, civil internee or in a criminal procedure) — it has to notify personal details
of a journalists to protecting power, the ICRC or the national Red Cross or Red Crescent societies of the State
concerned as rapidly as possible®

The duty to “trace missing journalists, ascertain their fate, provide appropriate assistance and facilitate their
return to their families” becomes even more important, when a state knows that the enemy armed forces violate their
humanitarian obligations towards their detainees. In such cases, when a journalist working in a conflict zone is missing
and the authorities are informed about it, it might be recognised that the authorities know or ought know of a real and
immediate risk of ill-treatment of an identified individual from the illegal acts of a third party®. In such situations,
duty to trace missing the journalist and asserting their fate, constitutes, in our view, a minimum positive obligation that
cannot be considered as imposing an impossible or disproportionate burden on the authorities.

Furthermore, indication of the particular context of an armed conflict as circumstances that may diminish a state

capability to fulfil its duty to protect or to investigate cannot exceed what is necessary. In particular, legal consequences
of such circumstances are time and space limited — once the authorities restore their control of a given territory after a
conflict, they can be held responsible for a failure to promptly investigate upon the events that occurred when they had
no real authority in the given territory (as it was in the case of Jularié¢ v. Croatia®).
Finally, among several procedural obligations arising from the duty to conduct anaffective investigation into an assault
of a journalist, we would particularly like to emphasize the duty to inquire sufficiently whether the attack was related
to the victim’s activities as a journalist. We believe that is an essential part of any analysis of such cases under Article
10, which offers an important added value to analyses undertaken under other provisions of the Convention and reveals
specific features of these human-right violations®. Treating such attacks on journalists motivated by their work on
equal footing with cases that do not have such a context would mean turning a “blind eye to the specific nature of acts
which are particular destructive of fundamental rights™’.
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4.3. Protection of journalistic confidentiality while covering armed conflicts

In armed conflicts journalists may be witness to atrocities and obtain evidence about the perpetrators,
sometimes as a result of receiving information from confidential sources®. In order to be able to efficiently carry their
“public watchdog” work, journalists should enjoy professional privilege protecting their sources of information in the
context of covering armed conflicts. Such privilege is crucial for the preservation of both their own safety and safety
of their informants while a lack of this guarantee may discourage sources from revealing information to media (which,
taking into consideration the realities of the conflict zones, may not be possible to obtain otherwise).

The need to ensure that the confidentiality of journalistic sources is respected by all parties to the armed conflict
has been already recognised in the international law. It has been explicitly mentioned for example in the
Recommendation No. R (96) 4 of the Committee of Ministers of the Coucil of Europe (“Having regard to the
importance of the confidentiality of sources used by journalists in situations of conflict and tension, member states
shall ensure that this confidentiality is respected”®). It has also been emphasized by the ICTY® which, drawing on
human rights law, in particular freedom of expression, accepted that journalists serve the public interest in bringing
conflicts to public attention and therefore should enjoy a general privilege against being compelled to testify about
their work. According to the ICTY such a privilege is necessary to support the journalists’ work covering armed
conflicts as “the accurate information is often difficult to obtain [in the conflict zones]’ but at the same time its
transmission is “essential to keeping the international public informed about the matters of life and death™'. The ICTY
underlined however that the journalistic privilege is not absolute and may be subject to exceptions, but these need to
be narrowly circumscribed®.

The ICTY’s approach corresponds therefore with the well-established jurisprudence of the ECtHR concerning
general protection of journalistic sources of information. The Court’s has underlined on numerous occasions the
importance of protection the confidentiality of sources as one of the necessary safeguards of freedom of expression
and a cornerstone of freedom of the press, without which sources may be deterred from assisting media in informing
the public on matters of public interest”™®. The ECtHR has also accepted that sources should be protected against
disclosure conducted with any kind of measure — the protection covers not only cases when a journalist has been
directly ordered to disclose his or her source, but also when any information that is likely lead to disclosure might be
accessed (such as searches, seizures or surveillance). In fact, the ECtHR observed that indirect measures leading to
source disclosure are even more “drastic” than a direct order to divulge the source’s identity, as the authorities in these
“indirect” cases may act beyond the journalist’s will and control (when for example his computer is forcibly searched)
and at the same time access a wider extent of protected materials (e.g. held at the searched office or contained in seized
hard drives)®*. The Court has emphasised that these means should not be used to circumvent the protection of
journalistic sources®.

Taking into consideration the well-established international standards concerning the protection of journalistic
sources, we believe that it is important to address this issue in the context of the case in question. In the application no.
30863/14 the Applicant who is a journalists complained that, while in detention, his cell phone and lap top had been
seized and checked without his consent by the members of the pro-Russian separatist forces. Unfortunately the reports
denouncing media freedom violations in Ukraine after 2013 suggest that such a conduct may not be an isolated case
but again a wide-spread practice and a recurring element of harassing journalists working in the conflict-affected parts
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of the country. Apart from similar cases of individual journalists, there have been also several incidents reported
involving raids on media outlets resulting in searches and seizure of the equipment found there®. Such situations raise
issue of the right to privacy and personal data protection guaranteed by Article 8 of the ECHR but also clearly interferes
with journalistic sources protection guaranteed by Article 10. The analysed case offers therefore an important
opportunity to specifically address the problem from the freedom of expression perspective and to reaffirm the
application of the standards related to the protection of journalistic sources in the context of covering armed conflicts

by media.
5. Conclusions
In light of the above considerations, we would like to present the following conclusions to the Court:

1. Media play a particularly vital role in covering armed conflicts which often puts them at specific risk of
intimidation, harassment and violence. There is a negative trend showing that harassing journalistic may become a part
of a systematic and strategically planned practice of the parties involved in military operations. The situation in Ukraine
seems to confirm this trend and therefore needs to be addressed specifically from the freedom of expression perspective.

3. Both the role played by media in armed conflicts and their vulnerability to intimidation and violence justify the
application of enhanced protection standards with respect to journalists working in war zones,

4. The special status of journalists covering armed conflicts has been recognized in international humanitarian law
while the general standards concerning protection of safety of journalists have been developed within international
human rights law. The nature of the analysed problem and the existing consensus around the coexistence of the two
regimes (confirmed also in the Court’s jurisprudence) argue in favour of simultaneous, complementary application of
the both frameworks in the case in question. -

5. Protection afforded to war correspondents and other journalists under international humanitarian law means,
among others, that they cannot be the object of attacks unless they participate directly in the hostilities and that they
enjoy all fundamental guarantees, such as right to be treated humanely and protection from all acts of violence, including
torture and threats. Expressing sympathy for the cause of one of the parties or even engaging in propaganda activities
cannot be in principle recognized as “direct participation” and therefore do not justify loosing the protection.

6. Under human rights law violence, maltreatment or arbitrary detentions of journalists related to their work during
armed conflicts have a specific feature that exceeds violations of Article 2, 3 or 5 of the Convention and involves also
Article 10. The protection of journalists from physical assaults in war zones is therefore also a question of safeguarding
freedom of expression and may require from the state actors complying with both negative and positive obligations. The
latter include in particular a duty to trace missing journalists and asserting their fate or duty to conduct an effective
investigation into an assault of a journalist, inquiring sufficiently whether the attack was related to the victim’s activities
as a media professional.

7. It is also important to emphasize the significance of the protection of journalistic sources of information which
should be enjoyed by journalists covering armed conflicts. This is particularly vital in the context of military forces’
recurring practice of arbitrary searches and seizures of journalistic equipment which may contain confidential
information.

8. Taking into account the ongoing war in Donbas, journalists still have — and, as we fear —will have to undertake
efforts to report on the armed conflicts, also within the area of the Council of Europe. Therefore we regard the case as
important for narrowing the gap between the very grave problems that journalists face when reporting from war zones
and international legal standards protecting them in this context.
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