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EXECUTIVE SUMMARY

On 7 July 2015, the European Court of Human Rights delivered a judgment in the case
of Rutkowski and Others v. Poland (application no. 72287/10) and held that the then-
applicable Polish regulations designed to address the excessive length of court
proceedings were inconsistent with the European Convention on Human Rights.

The European Court of Human Rights has identified two fundamental problems: the
insufficient amounts of compensation for non-pecuniary damage awarded by Polish
courts on account of the excessive length of proceedings and the phenomenon of
“fragmentation” of proceedings which affects the assessment of their duration.

The judgment issued in the Rutkowski case is of a pilot nature. Given the systemic nature
of the problem of excessively lengthy court proceedings in Poland, the ECtHR has
obliged Polish authorities to ensure, “through appropriate legal or other measures”, that
courts apply standards under Article 6 § 1 and Article 13 of the Convention.

Despite the passage of more than four years since the judgment was delivered, in the
opinion of the Helsinki Foundation for Human Rights, the judgment has still not been
executed at the general level.

The amendment to the Law of 17 June 2004 on complaint about breach of the right to
have a case examined in judicial proceedings without undue delay (“the 2004 Act”) of
30 November 2016 eliminated the problem of “fragmentation” of proceedings, but
failed to ensure the sufficient amount of just satisfaction awarded to parties to
excessively lengthy proceedings.

The minimum amount of money that may be awarded as just satisfaction for each year
of excessively lengthy proceedings (PLN 500, approx. EUR 115) still fails short of the
standards set by the European Convention on Human Rights and the guidelines
contained in the case law of the European Court of Human Rights. Moreover, the
average amount of just compensation awarded by regional courts decreases on a yearly
basis, whereas just compensation awarded by courts of appeal increased significantly
only in respect of certain types of proceedings (mainly criminal cases), which means
that the amount of compensation paid in other cases remains at the same, insufficient
level or is even lower than the pre-amendment average.

Polish law still provides for a maximum limit of just compensation payable on account
of the excessive length of court proceedings, which is PLN 20,000 (approx. EUR 4,585).

Measures taken so far by the Polish Government, such as the reintroduction of the role
of court assessors (asesor sgdowy), have failed to sufficiently expedite court
proceedings. Generally speaking, the average duration of proceedings in Poland has
remained unchanged, and the number of complaints against the excessive length of
proceedings is increasing each year. For example, in 2018, regional courts and courts of
appeal received 1700 additional complaints as compared to 2016.

Furthermore, the reforms of the judiciary introduced in recent years have continued to

seriously jeopardise the independence of courts while failing to improve the efficiency
of the judicial process.

There are currently 773 judicial vacancies in Poland. In addition there are 166 judges
seconded to the Ministry of Justice, which do not adjudicate in courts. Therefore this
means that there is a shortage of over 900 judges in Poland.



Introduction

1. The Helsinki Foundation for Human Rights (“the HFHR”, or “the Foundation”) respectfully
presents another opinion on the execution of the judgment of the European Court of Human
Rights (“the ECtHR?”, “the Court) of 7 July 2015 in the case of Rutkowski and Others v. Poland
(application no. 72287/10).

2. The HFHR is a non-governmental organisation set up to protect human rights, also by
reviewing the observance of human rights by public authorities in Poland. The Foundation
carries out its statutory responsibilities by representing clients in proceedings before national
courts and international human rights bodies, submitting amicus curiae briefs in judicial
proceedings, preparing opinions on legislative proposals and delivering statements to state
bodies. The Foundation also monitors the execution of judgments of the European Court of
Human Rights in cases brought against Poland. In this respect, we have already presented the
Committeec of Ministers with our assessments of the execution of a number of ECtHR
Judgments, including the following: P. and S. v. Poland (judgment of 30 October 2012,
application no. 57375/08), Kedzior v. Poland (judgment of 16 October 2012, application no.
45026/07), Beller v. Poland (judgment of 1 February 2005, application no. 51837/99).

3. The right to a court is a crucial area of the Foundation's work. Over the years, the HFHR has
taken a number of actions to protect the independence of courts and judges, as well as to uphold
standards of a fair trial and the right to have one's case considered without unnecessary delay.

In this regard, the HFHR has prepared a legal opinion on a proposed amendment to the 2004
Act',

4. On 28 November 2017, the Foundation submitted to the Committee of Ministers of the
Council of Europe its first communication concerning the execution of the judgment in the case
Rutkowski v. Poland®. The content of the 2017 communication remains relevant today. In the
present communication, however, we would like to focus on addressing the arguments put
forward in the Government's reply to the HFHR's communication® and subsequent updated
Action Plan® in view of the most recent statistical data.

I.  The judgment of the European Court of Human Rights
5. In the Rutkowski judgment, the European Court of Human Rights found that Poland had

violated Article 6 § 1 of the Convention on account of the unreasonable length of proceedings
in the applicants’ cases and Article 13 of the Convention on account of the deficient operation

‘ See the HFHR opinions of 29 April 2016, -

https://legislacja.rcl.gov.pl/docs//2/12284705/12349473/1 2349476/dokument225306.pdf (accessed on 11-09-
2019) and of 26 October 2016 http://www._hfhr.pl/ wp-contentuploads/2016/10/LIFPC_opinia_druk-
851 27102916.pdf (accessed on: 11-09-2019).
* Communication from the Helsinki Foundation for Human Rights concerning the execution of ECtHR judgment
in case Ruthowski and Others v. Poland of November 2017, ref. DH-DD(2017)1404,
htps://search.coe.int/em/Pages/result_details.aspx?Obijectld=0900001680772dc9 (accessed on: 11-09-2019).

' Comments of the Ministry of Foreign Affairs of the Republic of Poland presented in reply to the Communication
submitted to the Council of Europe's Committee of Ministers on 28 November 2017 by the HFHR of 12 December

2017, (“Ministry’s Comments of 12 December
2017")hups://search.coe.iny cni/Pages/result_details.aspx?Objectld=0900001680772dc9 (accessed on: 11-09-
2019).

 Updated Action Plan submitted by the Polish authorities on 11 October 2018 (“Updated Action Plan™),
https://search.coe.int/env/Pages/result_details.aspx?Objectld 09000016808e5560 (accessed on: 11-09-2019).
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of the complaint under the 2004 Act.> The Court noted that the said violations of the
Convention consisted in the unreasonable length of both civil and criminal proceedings and in
the Polish courts’ non-compliance with the ECtHR case law setting criteria of the assessment
of “the reasonableness of the length of proceedings” and “appropriate and sufficient redress”
for a violation of the right to have one’s case heard within a reasonable time. The Court also
noted that violations of the two Convention provisions had already been addressed in ECtHR
case law. In the cases of Kudla v. Poland (application no. 30210/96) and Krawczak v. Poland
(application no. 40387/06) the Court imposed an obligation on Poland to resolve the issue of
excessively lengthy proceedings. The priority for subsequent violations of Article 6 § 1 of the
Convention and Article 13 of the Convention is for the respondent State to ensure that the
national courts apply the relevant rules stemming from the Strasbourg standards. The crucial
problem raised in the Rutkowski judgment is the “fragmentation” of proceedings subject to
excessive length assessment, what, according to the Court, was incompatible with the
Convention’s standards. Another important issue raised in the judgment is the problem of
inadequate just compensation.

II.  Execution of the judgment

6. In the judgment delivered in the case Rutkowski and Others v. Poland, the European Court
of Human Rights held that Polish authorities are obliged, “through appropriate legal or other
measures, secure the national courts’ compliance with the relevant principles ... of the

Convention”®.

7. In view of the above, on 30 November 2016, the Sejm passed an amendment to the Courts
Act and some other laws (J.L. 2016, item 2103), which also modified the 2004 Act. The
modification of two provisions of the 2004 Act, Article 2(2) and Article 12(4), is relevant for
the execution of the Rutkowski judgment.

8. The amendment of Article 2(2) aimed at eradicating the aforementioned adverse practice of
the “fragmentation” of proceedings. In that regard, the legislator decided that, in assessing
whether proceedings are excessively long, the court adjudicating a case should take into account

... the total time taken to date from the initiation of proceedings until the time when the
complaint was heard, irrespective of the stage at which the complaint was brought, the nature
of the case, the degree of complexity in fact and in law, the relevance of the issues to be resolved
Jor the party who made the complaint and the conduct of the parties, in particular the party
who complained about the excessive length of the proceedings”. This approach should be
assessed favourably.

9. However, an assessment of the other amended provision, which concerns awards of just
compensation to the affected party to the proceedings, may only bring the opposite conclusion.
This provision states that, as a rule, just compensation should amount to PLN 500 (approx. EUR
115) for each year of the protracted proceedings, regardless of the number of stages of the
proceedings shown to have been excessively lengthy. A higher amount can only be awarded in
exceptional circumstances, if a case is of particular importance to the complainant and provided
that the complainant has not contributed to the excessive length of proceedings by their own
action or omission. According to the HFHR, the new rules will not eliminate the second

> Law of 17 June 2004 on complaint about breach of the party’s right to have a case examined in pre-trial

proceedings conducted or supervised by a prosecutor or in judicial proceedings without undue delay (Journal of
Laws (J.L.) 2004, No. 179, item 1843, as amended).

% Rutkowski and Others v. Poland, para. 6 of the operative part of the judgment.



shortcoming identified by the ECtHR in Rutkowski, namely insufficient awards of just
compensation. Already at the stage of ministerial works on the discussed amendment, when
proposals were made to set the per-annum amount of just compensation at the level of PLN
1,000 (approx. EUR 230), the HFHR, referring to the standards resulting, among others, from
the ECtHR judgments in Scordino v. Italy (no.1, application no. 36813/97) and Apicella v. Italy
(application no. 64890/01), noted that the amount in question was too low.” However, as the
proposed amendment was sent to the Sejm for further consideration, the Government
abandoned this idea, presenting a modified provision that stipulated a reduced amount of just
compensation award (PLN 500). It is important to note at this point that, according to the
explanatory memorandum attached to the proposed amendment, the introduction of the
minimum amount of PLN 1,000 was necessary to adjust the level of just compensation to
ECtHR standards. Also, during a joint session of the Senate Legislation Committee and the
Human Rights, the Rule of Law and Petitions Committee (14 November 2016), dedicated to
the proposed amendment to the 2004 Act, the problem of the proposed annual amount of PLN
500 was acknowledged. For example, it should be noted that Senator Zbigniew Cichon
proposed to reinstate the amount of PLN 1,000, arguing that “... otherwise, we will be exposed
to further judgments of the Court of Human Rights in Strasbourg, which will recognise that
sums awarded by Polish courts in compensation for excessively lengthy proceedings are token
amounts and do not correspond to the relevant awards made by the Strasbourg Court™ and
that the amount of PLN 1,000 would be adequate. In addition, Renata Szczech, Undersecretary
of State in the Ministry of Foreign Affairs, stressed that "[t]he absence of an effective
compensation mechanism may lead us to face the allegation of failure to comply with the
Judgment referred to by the Mr Chairman, and, as a consequence, to further applications being
submitted against Poland to the Court." During the session, Justyna Chrzanowska, Head of
the Department for Proceedings before International Human Rights Bodies at the Ministry of
Foreign Aftairs, said that "/t he judgment does not concern three individual cases. It applies to
three selected cases to present a certain problem of the Polish justice system.” She also
mentioned that “... the minimum [the ECIHR] expects Poland to establish in such situations
would be at least PLN 1,000, if not more. '

10. Moreover, the legislator has maintained the upper limit of the just compensation award
(PLN 20,000, approx. EUR 4,585). The HFHR argued that “fiJn order to ensure full
compensation for the moral harm suffered because of the excessive length of the proceedings,
consideration should be given not only to increasing this amount, but also to abandoning the
upper limit of admissible awards laid down in [the 2004 Act]”.!' A similar opinion has been
expressed by the Supreme Court, which also called for consideration of abolishing the upper
limit of PLN 20,000 as “... in exceptionally protracted proceedings, the absolute limit of PLN
20,000 in just compensation as set forth in Article 12(4) of [the 2004 Act] may prove insufficient.
Consequently, a national court's award of even the maximum amount of PLN 20,000 may be

7 HFHR opinion of 29 April 2016 on the proposed law amending the Law on complaint about breach of the party’s
right to have a case examined in pre-trial proceedings conducted or supervised by a prosecutor or in judicial
proceedings without undue delay and to the Courts Act, http://www.hfhr.pl/wp-
content/uploads/2016/10/HFPC_opinia_druk-851_27102916.pdf (“HFHR Opinion of 29 April 2016”) (accessed
on 11-09-2019).

¥ Transcript of the joint session of the Senate Legislation Committee and the Human Rights, the Rule of Law and

Petitions Committee on 14 November 2016, p. 8,
https://www.senat. gov.pl/download/gfx/senat/pl/senatkomisjeposiedzenia/6842/stenogram/1 1 0uw_egz 4.pdf
(accessed on: 11-09-2019).

° Ibid., p. 8.

19 Ibid, p. 15.

"' HFHR Opinion of 29 April 2016, pp. 4-5.



insufficient for the ECIHR to recognise that the applicant has lost his status as the victim’
within the meaning of Article 34 of the Convention. "'

11. The Ministry’s Comments of 12 December 2017'® repeatedly emphasise that the measures
implemented in the amended 2004 Act allow for a flexible approach to each suspected case of
excessively lengthy proceedings, which, in turn, enables the courts to award suitable just
compensation on a case-by-case basis. The Ministry also argues that the minimum amount of
just compensation will be appropriately increased in cases of particular importance for the
complainant. In the Apicella judgment, which is repeatedly invoked in the Ministry’s
Comments, the ECtHR clearly indicates that “cases of particular importance” include, inter alia,
proceedings related to employment law. However, the review of the statistics provided by the
Ministry of Justice, described in more detail in Section IV below, allows us to observe that the
average amount of just compensation awarded on account of the excessive length of
employment law proceedings before regional courts has in fact decreased following the
amendment to the 2004 Act, from PLN 4,409 (approx. EUR 1,010) in 2016 to PLN 2,125
(approx. EUR 487) in 2018. For cases of this type pending before courts of appeal, one can also
observe a decrease in the average amount of just compensation awarded after amendment's
entry into force — from PLN 2,571 (approx. EUR 589)in 2016 to PLN 2,000 (approx. EUR 459)
in 2017. Although 2018 saw a significant increase in the amounts of just compensation awarded
by courts of appeal in respect of excessively lengthy employment law proceedings (the average
amount of relevant just compensation was PLN 4,300 or approx. EUR 960), this trend is
unlikely to continue, given that in the first half of 2019 the amount in question decreased to
PLN 3,000 (approx. EUR 688).

12. In view of the above, the final shape of the 2004 Act and the adopted practice of its
application should be assessed negatively. This is because the 2004 Act not only reduces (by
50%, as compared to the original proposal) the minimum amount of just compensation for each
year of excessively lengthy proceedings, but also, as shown by the above example (and despite
the Government’s assurances'#), fails to ensure that higher compensation is paid even in “cases
of particular importance” for claimants. Even more worryingly, amounts of just compensation
paid after the Act’s amendment tend to be in fact lower than those awarded before. In these
circumstances, it is difficult to consider as credible the Government's assertions that the
negative effects of introducing the lower minimum amount of just compensation can be offset
by the admissibility of increasing the amount of compensation on a case-by-case basis. Indeed,
if the minimum amount is awarded even in particularly important cases, it is difficult to expect
that courts will award increased amounts of just compensation in other cases.

III.  Excessive length of proceedings in Poland in the light of statistical data

Length of court proceedings

13. The full execution of the ECtHR judgment in the Rutkowski case requires not only an
amendment to the 2004 Act and a change in the practice of its application, but also the

12 Supreme Court’s opinion on the proposed law amending the Law on complaint about breach of the party’s right
to have a case examined in pre-trial proceedings conducted or supervised by a prosecutor or in judicial proceedings
without undue delay and to the Courts Act, Pp. 5-6,
https://legislacja.rcl.gov.pl/docs//2/12284705/12349473/12349476/dokument2 19444 pdf (accessed on 11-09-
2019).

13 Comments of the Ministry of Foreign Affairs of 12 December 2017.

4 1bid, pp. 2-3.




introduction of measures that will reduce the length of court proceedings. In this respect, the
situation in Poland is still very far from optimal. The Helsinki Foundation for Human Rights
used data provided by and obtained from the Ministry of Justice!® to develop charts on the
average duration of court proceedings in civil and criminal cases before district and regional
courts.

Average length of proceedings before district courts in
Poland (in months)
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14. The above chart shows that the length of civil proceedings pending before district courts
increases on an annual basis, while the duration of criminal cases decreases slightly. In 2015,
the average duration of civil proceedings before a district court was 4 months; in 2016 — 4.6
months, and in 2017 the figure rose significantly, to 5.7 months. In 2018, the average time of
proceedings in civil cases before a district court slightly decreased, to 5.4 months. The average
length of criminal cases pending before a district court was 3.5 months and 3.6 months in 2015
and 2016, respectively. It subsequently decreased to 3.3 months in 2017, before rising slightly
to 3.4 months in 2018.

Average length of proceedings before regional courts in
Poland (in months)
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"> The HFHR obtained access to these data under an access to public information request submitted pursuant to
the provisions of the Law of 6 September 2001 on Access to Public Information (consolidated text: Journal of
Laws of 2018, item 1330, as amended, “the Public Information Act”). The data were communicated by the letter
dated 14 November 2018, ref. BK-1-082-223/18. We also used statistical data made available at
https://isws.ms.gov.pl/pl/baza-statystyezna (accessed on: 11-09-2019).

'6 The chart was developed based on data obtained under the Public Information Act. The data were communicated
by the letter dated 14 November 2018, ref. BK-1-082-223/18. We also used statistical data made available at
htlps:,-'_fwww.isw,x.ms_.gm-.plfpIf'buz:vslal.vsgy_c_znaxopra|:.c:waum-m_c_l_l_wIct_|_1m-‘dmx-'n]uad.E‘CS_B_,_S{l.Illml (accessed on:
11-09-2019).

'" The chart was developed based on data obtained under the Public Information Act. The data were communicated
by the letter dated 14 November 2018, ref. BK-1-082-223/18. We also used statistical data made available at
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15. Although, initially, the average duration of criminal proceedings heard by regional courts
significantly decreased, from 10.3 months in 2015 to 8.8 months in 2016, it remained the same
(7.6 months) both in 2017 and 2018. However, the average length of civil cases pending before
regional courts has changed very little since 2015, from 7.7 months to 7.8 months in 2018.

16. This state of affairs also proves that the significant streamlining of court proceedings
envisaged by the Polish Government, which was to take place thanks to the reintroduction into

the Polish legal system of, among others, court assessors'®, has not actually taken place.

Submitted complaints about the excessive length of proceedings

2015 13,169 4,936
2016 10,876 5,590
20l 11,470 5,789
2018 11,986 6,189
H1 2019 7,205 3,259

I7. The insufficient progress in addressing the problem of extensive length of judicial
proceedings is also reflected in statistics on the number of complaints about the excessive length
of proceedings submitted in district courts and courts of appeal. A review of these statistics
shows a continuous increase in the number of court proceedings in Poland in which such
complaints are lodged. The Government’s Updated Action Plan* correctly noticed that the
number of complaints about the excessive length of proceedings submitted in regional courts
decreased to 10,876 in 2016. However, subsequently it increased to 11,470 in 2017 and to
11,986 in 2018. In 2015, 4,936 complaints were lodged with courts of appeal and their number
increased in each following year, reaching 6,189 in 2018.

Awards of just compensation in confirmed cases of excessively lengthy proceedings

18. As it has already been mentioned above, the amendment has not contributed to an increase
in the amount of just compensation awarded by Polish courts on account of extensively lengthy
proceedings. On the basis of data provided by the Ministry of Justice, the Foundation prepared

I'IHD}:::'IWWW.i:\'WS.Ills.ul)\’.pUD1!“1')_{[221-5{&[\’51\1’021‘]:15glpl'aCDWfll']IH-\‘\’It:_]_l_ll_cl'llIt’:.f{iﬂwnlﬂﬂd,2853.50.1}1_[111 (accessed on:
11-09-2019).

'# Comments of the Ministry of Foreign Affairs of 12 December 2017, p. 6.

» The table was compiled based on statistical data made for regional courts available at:
https://www.isws.ms.gov.pl/pl/baza-statystvezna/opracowania-jednoroczne/rok-201 S/download.3169.5.himl,
hu;)s:fﬂwww‘l::ws,ms.uov.nl.fnIa’baza-s[alvstvczuafopmcowanm—wdm_\r::czm.-'mk-zt) 16/download 3369.2.himl,
Iltms:f-‘www.isws,ms.uuv.nlmIa’baza-slalvswcznafc-pracm\-'an1;;—1ecl1loi'¢:ttznc.-'mk—E(l 1 7/download.3560.6.himl,
https://www.isws.ms.gov.pl/pl/baza-statystyczna/opracowania-jednoroczne/rok-201 8/download 3787.6.himl,
hllns:fe’wwv.f.ist,ms,guv.nI#nI.f'haza-s[alvswcznampl"aa:\wanm—;ecinnmcznc.-'rc_:k~?.l)I 9/download,3823.6.himl

and for courts of appeal available at: https:/www.isws.ms.gov.pl/pl/baza-statvstyczna/opracowania-
jednoroczne/rok-2015/download.3169.3.html, https:/www.isws.ms.gov.pl/pl/baza-statystyezna/opracowania-
jednoroczne/rok-2016/download.3369.1.html, https://www.isws.ms.gov.pl/pl/baza-statystyezna/opracowania-
jednoroczne/rok-2017/download,3560,5.html, https://www.isws.ms. gov.pl/pl/baza-statystyezna/opracowania-
Jednoroczne/rok-2018/download, 3787.5.html, https://www.isws.ms.gov.pl/pl/baza-statystyezna/opracowania-
jednoroczne/rok-2019/download. 3823 .5.html

(accessed on: 11-09-2019).

2 Updated Action Plan, p.16.




a tabular overview?' (Tables 1 and 2) presenting, among other things, the number of confirmed
cases of excessively lengthy proceedings in which just compensation was awarded, and the
average amount awarded in cach category of cases. After the amendment to the 2004 Act
became effective, the average sum of just compensation awarded by a regional court decreased
from PLN 2,862 (approx. EUR 656) in 2017 to PLN 2,691 (approx. EUR 617) in 2018. On the
other hand, the value of post-amendment awards of just compensation by courts of appeal has
visibly increased over the same period, from PLN 3,897 (approx. EUR 893) to PLN 4,882
(approx. EUR 1,119). It should be noted, however, that this general increase is mainly due to a
significant growth in the awards given in cases of extensively lengthy criminal proceedings,
whose value increased from the average amount of PLN 5,722 (approx. EUR 1,312) in 2017 to
PLN 8,854 (approx. EUR 2,030) in 2018. This fairly impactful upward trend, noted also by the
Government in the Updated Action Plan®?, should of course be welcomed, but it also should be
noted that in other types of proceedings the increase was much smaller, or even non-existent:
for example, the average amount of just compensation awarded in insurance cases decreased
over the post-amendment period from PLN 3,576 (ca. EUR 820) in 2017 to PLN 2,515 (ca.
EUR 577) in 2018.

Vacant judicial posts in common courts

19. Another factor that may have an impact on the excessive length of proceedings is the general
problem of staff shortages in Polish courts. In this respect, it is worth recalling that the reform
of the judiciary and changes in the retirement age of judges, which leads to many early
retirements, has created many vacancies in common courts. The HFHR has been monitoring
the problem for a considerable time. The Foundation obtained data on the number of vacancies
in the common court system from the Ministry of Justice.

Asof 31 December | Asof 30 December jf%_ﬂ?WﬂwﬁﬁAB |

S | 2017 2008 | ] i8S
district courts 96 115 104
regional courts 298 452 442

courts of appeal 85 178 227

20 The above data shows that, as compared to 2017, the number of vacant judicial posts has
increased in courts of all levels. The increasing vacancies in district and regional courts is
especially concerning as these courts deal with the most significant backlogs of cases. At the

2 The tables were compiled based on statistical data made for regional courts available at:

https://www.isws.ms.gov.pl/pl/baza-statystyczna/opracowania-jednoroczne/rok-201 S/download,3169.5.himl,
https:/www.isws.ms.gov.pl/ pl/baza-statystyczna/opracowania-jednoroczne/rok-2016/download, 33692 himl,
https://www.isws.ms.gov.pl/pl/baza-statystyczna/opracowania-jednoroczne/rok-20 1 T/download,3560,6.htuml,
https://www.i1sws.ms.gov.pl/pl/baza-statystyczna/opracowania-jednoroczne/rok-201 8/download.3787.6.himl,
https:/www.isws.ms.gov.pl/pl /baza-statystyczna/opracowania-jednoroczne/rok-201 9/download.3823.6.html

and for courts of appeal available at: hips:/ 'www.isws.ms.gov.pl/pl/baza-statvstvezna/opracowania-
1ednoroczne/rok-2015/download. 31693 . himl, https://www.isws.ms.gov.pl/pl/baza-statystyczna/opracowania-
jednoroczne/rok-2016/download. 3369, 1. himl, hitps://www.isws.ms. gov.pl/pl/baza-statystyczna/opracowania-
jednoroczne/rok-2017/download.3560.5. html, https:/ [www.isws.ms.gov.pl/pl/baza-statystyezna/opracowania-
jednoroczne/rok-2018/download.3787.5 . html, https://www.isws.ms.gov.pl/pl/baza-statysivezna/opracowania-
jednoroczne/rok-2019/download.3823.5 html (accessed on: 11-09-2019).

22 Updated Action Plan, pp. 17-18.

*' The table was compiled on the basis of data obtained under the Public Information Act by the following letters
of the Ministry of Justice: of 3 April 2018, ref. BM-11-082-172/18: of 14 November 2018, ref. BK-1-082-223/18;
and of 29 August 2019, ref. DKO-1.-082.47.2019.
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same time, nearly 500 judicial vacancies are yet unfilled in regional courts, which not only hear
the most complex cases in first instance but also consider appeals against decisions of district
courts. In summary, there are 773 judicial vacancies in Polish common courts. Therefore,
contrary to the Government’s suggestions in the Updated Action Plan?*, the problem of an
insufticient number of judges is far from being solved.

Court assessors

21. One of the ideas to overcome the problem of vacant judicial posts was to reintroduce the
position of the court assessor. As the Foundation indicated in its 2016 communication®, court
assessors were officially reintroduced to the Polish legal system by the Law of 10 July on 2015
amending the Courts Act and some other laws. According to Article 25a of the Courts Act, the
first assignment of the assessor's position to a district court was to take place only after 30
October 2017. According to the data obtained from the Ministry of Justice®®, as at 31 December
2017, 349 assessor posts had been created and the number of filled posts was 350. In 2018, 92
assessor posts were created. At the same time, as at 31 December 2018, there were 346 assessor
posts filled by appointment of the Minister of Justice. Moreover, 69 assessor posts were created
as at 19 August 2019 and 407 assessor posts were filled as at 30 June 2019.

Seconded judges

22. Pursuant to Article 77 § 1 (2)-(2b) of the Courts Act, the Minister of Justice may second a
judge, with his or her consent, to perform administrative duties at the Ministry of Justice, the
Chancellery of the President of the Republic of Poland and an office supporting the minister in
charge of foreign affairs. According to the data made available by the Ministry of Justice?’, as
of the date of the reply (19 August 2019), 166 judges were seconded to the Ministry of Justice,
including 119 district courts judges, 44 regional courts judges and 3 judges of courts of appeal.
No judges were seconded to the Chancellery of the President of the Republic of Poland and an
office supporting the minister in charge of foreign affairs. It is also worth pointing out that a
judge seconded to perform administrative duties at the Ministry of Justice is officially
considered to occupy their position at the relevant court. However, pursuant to Article 77 § 2b
of the Courts Act, a judge's secondment to the Ministry of Justice, results in the judge being
prohibited from combining their judicial and administrative roles. This leads to the situation in
which the seconded judge is an active judge of a given court but does not have the right to hear
or decide cases, which effectively creates a temporary (albeit unfillable) judicial vacancy.

Legal changes

23. HFHR positively assesses some of the legislative changes mentioned in the Updated Action
Plan*® aimed at acceleration of the court proceedings. However, in some cases the Updated
Action Plan does not sufficiently clearly explain, how would given act or draft law increase
effectiveness of the proceedings (e.g. “The draft Law amending the Act - the Fiscal Criminal

** Updated Action Plan, p. 4
3 HFHR Opinion of 29 April 2016, pp. 7-9.
26 The data were obtained under the Public Information Act by the following letters of the Ministry of Justice: of

3 April 2018, ref. BM-11-082-172/18; of 14 November 2018, ref. BK-1-082-223/18; and of 29 August 2019, ref.
DKO-1.-082.47.2019.

27 The data were obtained under the Public Information Act by the letter of the Ministry of Justice of 29 August
2019, ref. DKO-1.-082.47.2019.

2 Updated Action Plan, pp. 8-11.
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Code is aimed at improving the courts proceedings in fiscal criminal cases”). Moreover, it must
be noted that the law amending the Code of Criminal Procedure provide certain very
controversial solutions which may be incompatible with the constitutional and international
human rights standards. Particulary worrisome is the introduction of the time-limits for
proposing evidence (pol. prekluzja dowodowa) and the possibility of carrying out the
evidentiary proceedings without the presence of the accused and his defense counsel?’. The
Foundation would like to underline that the necessity to accelerate proceedings may not justify
imposition of disproportionate restrictions on the rights of the accused.

IV.  Summary and recommendations

24. According to the Helsinki Foundation for Human Rights, the judgment in Rutkowski and
Others v. Poland is yet to be fully implemented and the Committee of Ministers should continue
its supervision of execution of the case. Undoubtedly, the elimination of the problem of
“fragmentation” of proceedings should be assessed positively. However, the statutory minimum
amount of annual just compensation (PLN 500) is too low to ensure proper execution of the
Rutkowski judgment. A negative assessment should also be given to the retention of the
maximum threshold of the total amount of just compensation (PLN 20,000) that may be granted
on account of the excessive length of proceedings.

25. The absence of effective implementation of the discussed ECtHR's judgment is not only a
consequence of insufficiently far-reaching revisions to the 2004 Act. In order to reduce the
length of proceedings, certain systemic solutions need to be put in place, which has not yet
happened. The average duration of court proceedings in Poland, which has remained at a similar
level in recent years, is still a cause for concern. On the other hand, there has been an increase
in the number of complaints about the excessive length of proceedings submitted to Polish
courts. There is also a fear that court proceedings in Poland may soon be even longer in
consequence of staff shortages affecting the judicial system. There is a total of 892 judicial
posts that are cither vacant or occupied by seconded judges, which translates into a shortage of
nearly thousand judges who are needed to perform their courtroom role. Court assessors will
not remedy this deficit as their number remains stable despite the creation of new posts this
year. Notably, the most vacancies exist in regional courts, while assessors may only hear cases
at the district level. All these elements may cause the problem of excessively lengthy
proceedings in Poland to reappear in the near future.

26. With the above in mind, the HFHR respectfully presents the following recommendations:

A. The Committee should request the Polish Government to provide information
on:

a. any measures taken to ensure the right to be heard within a reasonable
time and to an effective remedy in excessively lengthy proceedings
before Polish courts;
the effectiveness of the measures taken so far;

¢. any planned further measures aimed at the execution of the Rutkowski
judgment.

? See: HFHR opinion of 27 February 2019 on the draft Law amending the Act - the Code of Criminal Procedure
and some other acts, https://www.hthr.pl/wp-content/uploads/2019/02/opinia-do-projekiu-zmiany-
przepis%C3%B3w-kodeksu-post%C4%99powania-karnego.pdf (accessed on: 1 1-09-2019).
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B. The Committee of Ministers of the Council of Europe should consider adding

the matter of the general execution of the ECtHR judgment in Rutkowski and
Others v. Poland to the agenda of its next session.

27. In the HFHR's view, in order to fully execute the Rutkowski judgment, Polish Government
should introduce the following changes:

a.

The minimum amount of just compensation payable for the excessive length of
proceedings, (currently PLN 500 for each year of the duration of excessively
lengthy proceedings) should be increased at least to a level compliant with the
standard set by the ECtHR in Apicella v. Italy;

The wording of Article 12(4) of the 2004 Act should be amended so as to remove
the upper limit for the amount of money payable as just compensation for the
excessive length of proceedings;

The Courts Act should be amended so that the judges who have been seconded
to perform administrative duties and who, in accordance with Article 77 § 1(2b)
of the Courts Act, are unable to hear and decide cases, are no longer considered
active judges of their native courts;

Liquidation of judicial vacancies by providing an adequate number of judges, as
well as administrative staff serving judges.

28. The Helsinki Foundation for Human Rights wishes to express its willingness to further assist
the Committee of Ministers of the Council of Europe in the monitoring of the proper execution
of the judgment of the European Court of Human Rights in the case Rutkowski and Others v.

Poland.

On behalf of Helsinki Foundation for Human Rights,

o We ) Sk

Piotr Ktadoczny, PhD
Secretary of the Board President of the Board

———Danuta Przywara

Helsinki Foundation for Human Rights Helsinki Foundation for Human Rights
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