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3The subject of the taking of unlawfully obtained evidence, with few exceptions, is not strongly reflected in 
the jurisprudence of the Polish Constitutional Court, the Supreme Court and common courts. Until 2013, 
the Code of Criminal Procedure did not contain appropriate regulations that would provide grounds for 
refusing to take unlawfully obtained evidence. The changes introduced in 2016 significantly changed this 
situation by introducing the mechanism known as “reversed evidentiary prohibition”, which, according to 
the intentions of the legislator, was to force courts to take evidence of a questionable nature. 

This publication presents a selection of standards and rulings that may be helpful in opposing the in-
troduction of unlawfully obtained evidence into proceedings. HFHR analyses indicate that these situations, 
contrary to intuitive perceptions, are relatively common in Polish criminal proceedings. Despite this, they 
are not strongly reflected in the jurisprudence of Polish courts. 

We hope that such rulings will inspire lawyers to challenge the principles of admissibility of evidence. 
They will thus contribute to the development of relevant national and international standards, which in turn 
will foster the formation of Polish jurisprudence, give an impulse for requests for preliminary rulings based 
on European Union law and a wider recourse to applications to the European Court of Human Rights. 



4→ the constitUtion of 
the rePUblic of Poland 

Article 2. the rePUblic of Poland shall be a democratic state 
rUled by law and imPlementing the PrinciPles of 
social jUstice.

 → Citizen’s confidence in the state
“[T]he principle of the protection of the citizen’s confidence in the state and the law, also referred to as 
the principle of loyalty of the state to its citizens, is expressed in the making and application of the law in 
a manner that prevents the law from entrapping citizens and enables them to arrange their affairs in the 
confidence that they will not be exposed to legal consequences that they could not have foreseen at the time 
when they took their decisions and acted...” 

Judgment of the Constitutional Court of 7 February 2001, case no. K 27/00, published in OTK 2001 
no. 2, item 29.

 → Citizen’s confidence in the state, the requirement for the effectiveness of procedures controlling the 
use of special investigative operations
“The belief that public authorities may gather information about a citizen in a secret manner in the course of 
operational activities (and thus also collect various rumours and slanders in addition to factual information) 
and then release such information in pursuit of political interests runs counter to the principle of the citizen’s 
confidence in the state, which is of fundamental importance in a democratic state ruled by law. Therefore, 
the procedures of reviewing the purpose and scope of covert investigative methods must be rigorous and ef-
fective. It should also be noted that the limitation or even exclusion of judicial review of special investigative 
operations does not necessarily indicate, per se, a violation of the standard of a democratic state ruled by law.

Judgment of the Constitutional Court of 12 December 2005, K 32/04, OTK-A 2005, no. 11, item 132.

Article 7. the organs of PUblic aUthority shall fUnction on 
the basis of, and within the limits of, the law.

 → The requirement to obtain evidence in accordance with the law
“These guarantees [referred to in Articles 2, 7 and 45 (1) of the Constitution] undoubtedly include the ne-
cessity of resolving each case on the basis of evidence that is lawful, or prescribed by, or not contrary to, law 
within a given procedural framework.”

Resolution of the Supreme Court of 30 November 2010, iii KK 152/10, OSNKW 2011, no. 1, item 8.

 → The requirement to obtain evidence in accordance with the law
“The values protected by Articles 5 and 7 of the Constitution (protection of freedoms and rights of persons 
and citizens and the rule of law principle), and in particular the obligation, imposed by Article 9 of the Con-
stitution, according to which the Republic of Poland must respect international law binding on it, precludes 
state authorities from using, in any form and for any purpose, information about citizens which is devoid 
of the attribute of lawfulness. Compliance with these values is guaranteed by the prohibition on the use of 
such knowledge, even indirectly, for the purposes of having it sanctioned at a later stage of the proceedings.” 

Judgment of the Court of Appeal in Białystok of 18 March 2010, ii AKA 18/10, OSAB 2010, no. 1, 
item 32-39.

http://isap.sejm.gov.pl/isap.nsf/download.xsp/WMP20010060099/T/M20010099TK.pdf
https://sip.lex.pl/orzeczenia-i-pisma-urzedowe/orzeczenia-sadow/k-32-04-wyrok-trybunalu-konstytucyjnego-520275307
http://www.sn.pl/sites/orzecznictwo/Orzeczenia1/III%20KK%20152-10.pdf
https://sip.lex.pl/orzeczenia-i-pisma-urzedowe/orzeczenia-sadow/ii-aka-18-10-wyrok-sadu-apelacyjnego-w-bialymstoku-520671114


5 → Exceptions to the principle of freedom of evidence in criminal proceedings 
“In accordance with the principle of freedom of evidence applicable in the Polish criminal process, during 
the taking of evidence, it is permissible to carry out all evidentiary procedures, except for those covered by 
evidentiary prohibitions.”

Judgment of the Supreme Court of 2 February 2016, iV KK 346/14, Biul.PK 2016, no. 1-3, item 79-88.

 → Freedom of evidence in criminal proceedings 
“Criminal justice authorities do not have complete freedom in the selection and use of means, methods and 
means of taking evidence, as such activities are subject to many constitutional and statutory limitations, and 
some of them are absolutely prohibited (forbidden). ... It follows from the constitutional requirements appli-
cable to the operation of criminal justice authorities that evidence must be collected in the manner specified 
in the Code of Criminal Procedure, which should be understood as necessitating evidentiary procedures 
to be aligned with their purpose and grounds, as well as with the subjective, objective and temporal limits 
specified in the laws on the procedure.”

Judgement of the Court of Appeal in Wrocław of 11 September 2013., ii AKA 249/13, LEX no. 1378924.

 → Requirement of systemic interpretation to guide determination of the meaning of evidentiary 
prohibitions
“The fact that the Code of Criminal Procedure, the Police Act and other acts do not explicitly provide for the 
procedural disqualification of such ‘originally contaminated’ evidence, as for example Article 171 (7) CCP 
does, makes no difference to the issue at hand [disqualification of evidence obtained in violation of Article 
19 of the Police Act – author’s note]. After all, the legislator does not presume the unlawful conduct of its 
officers and need not determine, in such a case, the consequences of such conduct in the field of the law of 
evidence as these can be unambiguously derived from the analysis of the entire system of law governing the 
principles of criminal liability of all citizens.” 

Resolution of the Supreme Court of 30 November 2010, iii KK 152/10, OSNKW 2011, no. 1, item 8. 

 → Public interest and factual findings based on unlawfully obtained evidence
“It is not possible to accept a situation in which officers of a democratic state, officers of public authorities, 
could collect evidence against the applicable law, while in accordance with the law, based on this evi-
dence, citizens would be held criminally responsible. Each state is responsible for the unlawful activities 
of its secret services officers, and this responsibility cannot be waived by invoking the public interest in 
combating crime.”

Decision of the Supreme Court of 19 March 2014, ii KK 265/13, OSNKW 2014, no. 9, item 71.

Article 

42 (2). anyone against whom criminal Proceedings have 
been broUght shall have the right to defence at 
all stages of sUch Proceedings. this Person may, 
in ParticUlar, choose a defence lawyer or avail 
himself – in accordance with PrinciPles sPecified 
by statUte – of a defence lawyer aPPointed by 
the coUrt.

 → Circumstances excluding freedom of expression and a vulnerability in view of the absence of a de-
fence lawyer during the first questioning 
“The absence of a defence lawyer in cases where circumstances exist that hinder the defence (art. 79 § 2 
CCP) during a suspect’s first questioning in pre-trial proceedings, may not constitute an obstacle to the use 

https://sip.lex.pl/orzeczenia-i-pisma-urzedowe/orzeczenia-sadow/iv-kk-346-14-wyrok-sadu-najwyzszego-522288619
http://orzeczenia.wroclaw.sa.gov.pl/content/$N/155000000001006_II_AKa_000249_2013_Uz_2013-09-11_001
http://www.sn.pl/sites/orzecznictwo/Orzeczenia1/III%20KK%20152-10.pdf
https://sip.lex.pl/orzeczenia-i-pisma-urzedowe/orzeczenia-sadow/ii-kk-265-13-skutki-bezprawnego-gromadzenia-materialu-521568756


6of testimony given in such conditions in court, provided that there were no other circumstances excluding 
the freedom of expression or an objectively existing vulnerability of the suspect.”

Decision of the Supreme Court of 27 June 2017, ii KK 82/17, LEX no. 2338030.

 → Vulnerability and the absence of a defence lawyer during the first questioning 
“In view of the wording of Article 6 (1) of the 1950 European Convention on Human Rights read in con-
junction with Article 6 (3) (c) of the Convention, the absence of a defence lawyer during a suspect’s first 
questioning in pre-trial proceedings (Articles 300 and 301 CCP) does not, in itself, constitute an obstacle 
to the use of their testimony given in such conditions in court, provided that there is no objectively existing 
vulnerability of the suspect.”

Resolution of the Supreme Court of 5 April 2013, iii KK 327/12, OSNKW 2013, no. 7, item 60.

 → Vulnerability and the absence of a defence lawyer during the first questioning 
“It is impossible to conclude from the judgments delivered by the European Court of Human Rights that 
the ECtHR’s intends to impose a general requirement to ensure the presence of a defence lawyer at the 
first questioning of all suspects or otherwise preclude their statements from being used during the trial. It 
appears from the ECtHR judgments cited above that the Strasbourg Court is adamant about the presence 
of a defence lawyer in situations where a suspect is especially vulnerable, due to, e.g., their age or helpless-
ness caused by social factors or the state of health (including a drug or alcohol addiction).

Judgment of the Court of Appeal in Katowice of 6 April 2017, ii AKA 15/17, LEX no. 2343419. 

 → Vulnerability of the suspect, the absence of a defence lawyer during the first questioning and the 
admissibility of determining facts from evidence based on self-incrimination 
“Where the determination of a suspect’s offence is based on self-incrimination in pre-trial proceed-
ings which has not subsequently been upheld during examination proceedings by the court, a specific, 
enhanced standard for the assessment of such evidence should be maintained, in particular where 
the alleged offence is manslaughter and there is no other evidence directly pointing to the suspect’s 
direct perpetration and, in addition, the suspect exhibits the characteristics of mental impairment 
(however slight) and where a professional defence lawyer did not participate in procedural steps con-
ducted in the pre-trial proceedings. Since the Code of Criminal Procedure currently in force does not 
exclude the possibility of making factual findings based on a suspect’s testimony containing self-ac-
cusatory statements made in the above-described conditions, doubts may arise as to the compliance 
with the standards resulting from the nemo se ipsum accusare tenetur principle, which should thor-
oughly be considered by the [trial] court. Any measure that would generally prohibit the making of 
such determinations remains in the realm of de lege ferenda proposals, which are perhaps worthy of 
consideration.”

Decision of the Supreme Court of 23 June 2016, ii KK 39/16, LEX no. 2080524.

Article 

45 (1). everyone shall have the right to a fair and PUblic 
hearing, withoUt UndUe delay, before a comPetent, 
imPartial and indePendent coUrt.

 → Foreseeability of judicial decisions as part of the right to a court 
“The right to a court, guaranteed by Article 45 (1) of the Constitution, also covers this particular aspect of 
this right, namely the possibility of predicting a favourable decision within the limits of the law. In other 
words, the right to a court understood as the right to access a court also includes this aspect, which com-
bines with the possibility of independently assessing the chances of succeeding in a case being resolved 

https://sip.lex.pl/orzeczenia-i-pisma-urzedowe/orzeczenia-sadow/ii-kk-265-13-skutki-bezprawnego-gromadzenia-materialu-521568756
http://www.sn.pl/sites/orzecznictwo/Orzeczenia3/III%20KK%20327-12.pdf
http://orzeczenia.katowice.sa.gov.pl/content/$N/151500000001006_II_AKa_000015_2017_Uz_2017-05-04_001
https://sip.lex.pl/#/jurisprudence/522174220


7in the light of the applicable legal order. This, therefore, presupposes a degree of foreseeability of judicial 
decisions, without which the right to access a court would be de facto a fiction. Such an assessment of the 
formation of a future decision is based on the knowledge of substantive law and the jurisprudence related 
to it, which, in the opinion of the person concerned, are related to a given case.

Judgment of the Constitutional Court of 17 October 2000, SK 5/99, OTK 2000, no. 7, item 254.

 → Procedural fairness and the application of Article 168a of the Code of Criminal Procedure 
“Article 168a CCP cannot constitute a legal basis for the taking of evidence obtained in violation of the rules 
of procedure or by means of a prohibited act if the taking of such evidence would render the trial unfair 
within the meaning of Article 6 (1) of the Convention for the Protection of Human Rights and Fundamen-
tal Freedoms.”

Decision of the Supreme Court of 26 June 2019, iV KK 328/18, OSNKW 2019, no. 8, item 46.

 → Evidence obtained in violation of constitutional provisions 
“Evidence may be considered inadmissible if it was obtained in violation of procedural rules or by means of 
a prohibited act which was accompanied by a violation of provisions of the Constitution of the Republic of 
Poland (e.g. Articles 30, 47, 49 or 51). In such a situation, the statutory restriction expressed by the phrase 
‘solely on the grounds that [a piece of evidence] was obtained in violation of the rules of procedure or by 
means of a prohibited act’ (Article 168a CCP) does not apply.”

Judgment of the Court of Appeal in Wrocław of 27 April 2017, ii AKA 213/16, LEX no. 2292416.

 → Interpretation of Article 168a of the Code of Criminal Procedure 
“The linguistic interpretation of Article 168a CCP in its version applicable since 15 April 2016 permits 
to state that the following classes of evidence are covered by an evidentiary prohibition: (1) evidence 
obtained in violation of rules of procedure in connection with the performance of official duties by a 
public official; (2) evidence obtained by means of a prohibited act referred to in Article 1 § 1 CC in con-
nection with the performance of official duties by a public official; (3) evidence obtained by means of a 
prohibited act referred to in Article 1 § 1 CC and in violation of rules of procedure in connection with 
the performance of official duties by a public official; (4) evidence obtained by means of a prohibited act 
referred to in Article 1 § 1 CC, as a result of a manslaughter, intentionally committing bodily harm or 
unlawful detention.”

Judgment of the Court of Appeal in Wrocław of 22 November 2017, ii AKA 224/17, LEX no. 2464913.

 → Unlawful police provocation and the fairness of proceedings 
“In a democratic state ruled by law, conducting a police sting operation without complying with basic legal 
requirements is an unlawful and illegal action that may not create any evidentiary effects because – as the 
Court has already indicated – unlawfully obtained operational materials may not be used as a basis for fac-
tual findings in a fair trial respecting the rules of Article 6 of the Convention.”

Judgement of the Court of Appeal in Warsaw of 26 April 2013, ii AKA 70/13, LEX no. 1322733.

https://sip.lex.pl/akty-prawne/dzu-dziennik-ustaw/wyrok-trybunalu-konstytucyjnego-sygn-akt-sk-5-99-16885636
http://www.sn.pl/orzecznictwo/SitePages/Baza_orzeczen.aspx?ItemSID=43030-57a0abe2-a73c-441d-9691-b79a0c36be5c&ListName=Orzeczenia3
http://orzeczenia.wroclaw.sa.gov.pl/content/$N/155000000001006_II_AKa_000213_2016_Uz_2017-04-27_002
http://orzeczenia.wroclaw.sa.gov.pl/details/$N/155000000001006_II_AKa_000224_2017_Uz_2017-11-22_002
http://orzeczenia.waw.sa.gov.pl/details/$N/154500000001006_II_AKa_000070_2013_Uz_2013-04-26_004


8Article 47. everyone shall have the right to legal Protection 
of his Private and family life, of his honoUr and 
good rePUtation and to make decisions aboUt his 
Personal life.

 → Use of evidence from illegal special investigative operations 
“An opportunity of unrestricted use of results of operational activities, including those illegal that would 
open a back door to incorporating such results into evidence would de facto legalise the unlawful activities 
of state authorities under the pretence of fighting crime, or, to put it more bluntly, it would open the way 
to the use of ‘total’ wire-tapping, collecting all possible information on citizens and then transforming this 
knowledge into ostensibly legal, procedural materials used in the fight against crime. Such an action would 
have nothing to do with the standards of a civilized state while presenting an extreme field for the abuses 
typical of totalitarian systems.” 

Judgment of the Court of Appeal in Białystok of 18 March 2010, ii AKA 18/10, OSAB 2010, no. 1, items 
32-39.

 → Use of evidence from illegal covert investigative methods 
“A failure to comply with the statutory conditions of admissibility for the performance of special investigative 
operations set out in Article 19a of the Police Act of 6 April 1990 (Journal of Laws of 2007, No. 43, item 277, 
as amended) prevents the use of evidence so obtained in the course of criminal proceedings.” 

Resolution of the Supreme Court of 30 November 2010, iii KK 152/10, OSNKW 2011, no. 1, item 8.

 → Using evidence from illegal interception of telephone conversations
“Since the interception of telephone conversations (Article 237 CCP) is one of the sensitive evidentiary 
procedures, namely those that interfere with freedoms and constitutional and Convention rights, including 
the right to privacy or the freedom of communication, the legal rules governing the manner of obtaining 
such evidence for the purposes of criminal proceedings must be applied strictly. One should thus agree 
with the conclusion of the adjudicating court that, if the outcome of the entire trial (the prosecutor has not, 
after all, offered any other evidence) depended on illegally obtained evidence, this would, first and fore-
most, interfere with Article 6 (1) of the Convention for the Protection of Human Rights and Fundamental 
Freedoms, i.e. the right to a fair trial.”

Decision of the Court of Appeal in Poznań of 29 January 2020, ii AKz 613/19, LEX no. 3027953.

 → Evidence obtained outside the limits of covert investigative methods 
“Since the 2006 Central Anti-corruption Bureau Act requires that both the person concerned and the 
act or acts in respect of which covert investigative methods are intended to be applied must be indicated 
already in the Bureau’s application to a court for an order authorising the use of such methods, they may 
become an admissible and lawful interference in the sphere of freedom exclusively within the subjective 
and objective limits specified in the court order. Any evidence obtained from the covert investigative 
methods ordered by the court but applied outside these limits, thus in violation with the Act, is not legally 
obtained evidence.”

Judgment of the Court of Appeal in Wrocław of 27 April 2017, ii AKA 213/16, LEX no. 2292416. 

 → Evidence obtained outside the limits of covert investigative methods and Article 168a of the Code 
of Criminal Procedure 
“Article 168a CCP, which governs the introduction of illegally obtained evidence into the trial, refers only 
to evidence obtained in violation of the rules of procedure or by means of a prohibited act. This regula-
tion does not constitute a basis for the procedural use of data obtained from covert investigative methods 

https://sip.lex.pl/orzeczenia-i-pisma-urzedowe/orzeczenia-sadow/ii-aka-18-10-wyrok-sadu-apelacyjnego-w-bialymstoku-520671114
http://www.sn.pl/sites/orzecznictwo/Orzeczenia1/III%20KK%20152-10.pdf
https://sip.lex.pl/#/document/16798685?unitId=art(237)&cm=DOCUMENT
https://sip.lex.pl/#/jurisprudence/523121649
https://sip.lex.pl/#/jurisprudence/522386112/1/ii-a-ka-213-16-dowod-uzyskany-w-ramach-kontroli-operacyjnej-z-przekroczeniem-jej-zakresu...?keyword=II%20AKa%20213~2F16&cm=SREST


9employed in violation of conditions for the procedural use of such data set out in the Police Act and origi-
nating from substantive law.”

Decision of the Supreme Court of 26 June 2019, iV KK 328/18, OSNKW 2019, no. 8, item 46.

 → The requirement to obtain information indicating the risk of commission of a criminal offence and 
the performance of special investigative operations
“It follows directly from the Constitution of the Republic of Poland and the principles of a democratic state 
ruled by law that the operational surveillance of citizens performed in order to obtain materials against 
them, which are to subsequently constitute evidence in criminal proceedings is inadmissible as unlawful and 
illegal unless there is previously obtained information giving rise to an assumption or even a conjecture that 
a particular person has already committed or is willing to commit a crime. A democratic state by its very 
nature may not test the honesty of its citizens or check their honesty in a random and blind manner by using 
clandestine and deceitful methods. Such conduct is a feature and practice of a totalitarian state.”

Judgement of the Court of Appeal in Warsaw of 26 April 2013, ii AKA 70/13, LEX no. 1322733.

 → The requirement to obtain information indicating the risk of commission of a criminal offence and 
the performance of special investigative operations
“Secret activities taking the form of audio-video recording, performed on the basis of art. 14 (1) (6) of the 
Central Anti-corruption Bureau Act of 9 June 2006 (Journal of Laws of 2006, No. 104, item 708, as amend-
ed), already directed at a particular person and performed in order to obtain evidence of their participation 
in an offence, may be admissible only if the services have at least some, however slight, information indicat-
ing that the person may have committed a criminal offence; this results from the wording of Article 14 (8) of 
the Act which indicates the requirement of obtaining information confirming the offence.”

Decision of the Supreme Court of 19 March 2014, ii KK 265/13, OSNKW 2014, no. 9, item 71.

 → Possibility of using materials from special investigative operations to prosecute “non-eligible” 
criminal offences
“The application and use of materials obtained during operational wire-tapping as evidence in the course 
of operational procedures and during the trial is allowed only in relation to the offences listed in Article 19 
(1) of the Police Act. If these materials have not provided grounds for the initiation of pre-trial proceedings 
concerning the commission of one of the offences listed in this provision, the materials must be destroyed in 
the manner provided for in Article 19 (17) of the Police Act and may not be used in any other proceedings.” 

Resolution of the Supreme Court of 15 November 2005, SNO 57/05, LEX no. 471928. 

 → Article 168b and the “non-eligible” offences
“The expression ‘another offence prosecuted ex officio or a fiscal offence other than an offence covered by 
a covert investigative method order’ used in Article 168b CCP refers only to those offences that may be 
approved by the court as eligible to be prosecuted with the use of covert investigative methods including 
those referred to in Article 19 (1) of the Police Act of 6 April 1990 (Journal of Laws of 2017, item 2067, a 
consolidated text with further amendments).”

Resolution of the Supreme Court (a seven-judge panel) of 28 June 2018, i KzP 4/18, OSNKW 2018, 
no. 8, item 53.

 → Further use of materials from special investigative operations
“In a democratic state ruled by law, it is not necessary to store information about citizens obtained in the 
course of operational activities based on the assertion that this information is potentially useful. Such 

http://www.sn.pl/orzecznictwo/SitePages/Baza_orzeczen.aspx?ItemSID=43030-57a0abe2-a73c-441d-9691-b79a0c36be5c&ListName=Orzeczenia3
https://sip.lex.pl/#/document/16798613?cm=DOCUMENT
http://orzeczenia.waw.sa.gov.pl/details/$N/154500000001006_II_AKa_000070_2013_Uz_2013-04-26_004
https://sip.lex.pl/#/jurisprudence/521568756
http://www.sn.pl/sites/orzecznictwo/Orzeczenia1/SNO%2057-05.pdf
http://www.sn.pl/orzecznictwo/SitePages/Baza_orzeczen.aspx?ItemSID=29621-57a0abe2-a73c-441d-9691-b79a0c36be5c&ListName=Orzeczenia3


10information may only be used in connection with specific proceedings conducted under a law that allows 
restrictions of liberty for reasons of national security and public order. Police interference with the sphere 
of civil rights and freedoms, related to the operational activities undertaken in the public interest, may not 
be unrestricted.”

Judgment of the Constitutional Court of 12 December 2005, K 32/04, OTK-A 2005, no. 11, item 132.

 → Guarantees against the abuse of special investigative operations
“Although clandestine operational activities conducted by officers of relevant services, including the Cen-
tral Anti-corruption Bureau, are not in principle contrary to the 1956 European Convention on Human 
Rights and Fundamental Freedoms and the 1997 Constitution of the Republic of Poland, they must be 
accompanied by adequate safeguards to prevent abuse. It is a duty of the court conducting a criminal trial 
to review the rationale and manner of a provocation conducted by such officers, including that taking the 
form of a controlled transfer of a financial advantage, especially when evidence obtained from the provo-
cation has become the basis for the conviction; a detailed analysis must be made both of the reasons for the 
clandestine provocation and of whether the officers behaved passively and to what extent they engaged in 
the provocation to accept a financial benefit, and whether they exerted pressure on the persons provoked. 
If they took an active stance and the offence would not have been committed by provoked persons but for 
the actions of the agents [involved in provocation], such a state of affairs constitutes a violation of the right 
to a fair trial protected by Article 6 (1) of the European Convention on Human Rights and Fundamental 
Freedoms. As a result, evidence obtained as a result of the provocation must be considered as having been 
unlawfully obtained.”

Decision of the Supreme Court of 19 March 2014, ii KK 265/13, OSNKW 2014, no. 9, item 71.

 → Guarantees against the abuse of special investigative operations
“In the light of the Constitution, the services responsible for security and public order cannot be considered 
as having autonomy in terms of operational activities. It is therefore not possible to exempt operating ac-
tivities from any control by invoking the requirement of the effectiveness of such activities. Therefore, this 
type of activity is not exempt from the constitutional constraints imposed on all authorities that encroach 
on fundamental rights and freedoms of individuals, especially since, when undertaking special investigative 
operations, police bodies secretly enter the sphere of civil rights and freedoms as required by the purpose of 
these activities. Owing to this type of specificity, the aforementioned activities must be subject to a well-de-
signed system of effective control which cannot be merely a facade.”

Judgment of the Constitutional Court of 12 December 2005, K 32/04, OTK-A 2005, no. 11, item 132.

https://sip.lex.pl/#/jurisprudence/520275307
https://sip.lex.pl/#/jurisprudence/521568756
https://sip.lex.pl/#/document/16798613?cm=DOCUMENT
https://sip.lex.pl/#/jurisprudence/520275307


11→ convention for 
the Protection of 
hUman rights and 
fUndamental freedoms 

Article 3. no one shall be sUbjected to tortUre or to 
inhUman or degrading treatment or PUnishment

 → ECtHR (Grand Chamber) judgment of 11 July 2006, Jalloh v. Germany, no. 54810/00
Obtaining material evidence by compulsory administration of emetic agents. A violation of the pro-
hibition of inhuman and degrading treatment. The impact of a violation of the prohibition of in-
human and degrading treatment on the fairness of proceedings. The limits of the privilege against 
self-incrimination. 

 → ECtHR (Grand Chamber) judgment of 1 June 2010, Gäfgen v. Germany, no. 22978/05
A suspect’s testimony obtained as a result of the threat of violence by an officer. The impact of evidence 
obtained in violation of the prohibition of inhuman treatment on the fairness of proceedings. Exclusion 
of evidence obtained in violation of Article 3 of the Convention. 

 → ECtHR judgment of 5 November 2020, Ćwik v. Poland, no. 31454/10
Evidence obtained in violation of the prohibition of torture by persons other than state officials. The uti-
lisation of statements obtained in violation of the prohibition of torture and their impact on the fairness 
of proceedings. 

Article 6. everyone is entitled to a fair and PUblic hearing 
within a reasonable time by an indePendent and 
imPartial tribUnal established by law...

 → ECtHR (Grand Chamber) judgment of 18 December 2018, Murtazaliyeva v. Russia, application 
no. 36658/05
The role of national courts in the procedure concerning the admission of evidence. The procedural stand-
ard for the admission of evidence from witness testimony (requirement that the request for evidence 
should be sufficiently reasoned in relation to the subject matter of the proceedings; requirement that the 
court should consider the relevance of the evidence in question and sufficiently justify its decision not to 
admit evidence from witness testimony; the impact of the refusal to admit the evidence from witness tes-
timony on the fairness of proceedings).

 → ECtHR (Grand Chamber) judgment of15 December 2011, Al-Khawaja and Tahery v. the United 
Kingdom, nos. 26766/05 and 22228/06
The right to examine a prosecution witness. Impact of the failure to examine the prosecution witness on 
the fairness of the proceedings (assessment of whether there was a justifiable reason for not hearing the 
witness; relevance of the witness’s testimony to the outcome of the proceedings; assessment of counterbal-
ancing factors to compensate for the lack of opportunity to examine the witness, including the requirement 
for a careful assessment of such evidence) 

https://hudoc.echr.coe.int/eng#{%22appno%22:[%2254810/00%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2222978/05%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2231454/10%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2236658/05%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2226766/05%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2222228/06%22]}


12 → ECtHR (Grand Chamber) judgment of 13 September 2016, Ibrahim and Others v. the United 
Kingdom, nos. 50541/08, 50571/08, 50573/08
Access to a defence lawyer provided before the first questioning in the case. The requirement to assess if 
there were compelling reasons to restrict the right of access to a defence lawyer. The impact of a restriction 
on access to a defence lawyer on the fairness of proceedings. The requirement of notification of the right to 
a lawyer and the right to remain silent. 

 → ECtHR judgment of 18 February 2010, Aleksandr Zaichenko v. Russia, no. 39660/02
The requirement to inform a suspect of the right to silence and not to incriminate oneself. The impact of a 
breach of this requirement on the fairness of proceedings. 

 → ECtHR judgment of 14 October 2014, Baytar v. Turkey, no. 45440/04
Requirement of access to an interpreter. Obtaining a suspect’s testimony without the assistance of an 
interpreter. 

 → ECtHR judgment of the of 19 November 2019, Razvozzhayev v. Russia and Ukraine and Udalt-
sov v. Russia, nos. 75734/12, 2695/15 and 55325/15
Admissibility of evidence from the testimony of a co-defendant whose case was disjoined and referred to 
a separate plea-bargaining procedure. 

 → ECtHR (Grand Chamber) judgment of 5 February 2008, Ramanauskas v. Lithuania, no. 
74420/01
Rules applicable to a police provocation. 

Article 8. everyone has the right to resPect for his or her 
Private and family life, home and corresPondence... 

 → ECtHR (Grand Chamber) judgment of 10 March 2009, Bykov v. Russia, no. 4378/02
Telephone interception. The impact of a violation of Article 8 of the Convention on the fairness of the pro-
ceedings in the case. Procedural requirements for the taking of such evidence. 

 → ECtHR judgment of 25 February 2010, Lisica v. Croatia, no. 20100/06
Admissibility of evidence from a search carried out without informing the defence lawyer and without 
ensuring the presence of the defence lawyer or the suspect. The impact of such evidence on the fairness 
of proceedings. 

https://hudoc.echr.coe.int/eng#{%22appno%22:[%2250541/08%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2250571/08%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2250573/08%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2239660/02%22]}
http://hudoc.echr.coe.int/eng?i=001-147468
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2275734/12%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%222695/15%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2255325/15%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2274420/01%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%224378/02%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2220100/06%22]}


13→ eUroPean Union law

 → Directive 2016/343 of the European Parliament and of the Council of 9 March 2016 on the 
strengthening of certain aspects of the presumption of innocence and of the right to be present at 
the trial in criminal proceedings
art. 3 Member States shall ensure that suspects and accused persons are presumed innocent until 
proved guilty according to law.
article 10 (1) Member States shall ensure that suspects and accused persons have an effective remedy 
if their rights under this Directive are breached.

 → Directive 2013/48/eU of the European Parliament and of the Council of 22 October 2013 on 
the right of access to a lawyer in criminal proceedings and in European arrest warrant proceedings, 
and on the right to have a third party informed upon deprivation of liberty and to communicate 
with third persons and with consular authorities while deprived of liberty 
article 3 (1) Member States shall ensure that suspects and accused persons have the right of access 
to a lawyer in such time and in such a manner so as to allow the persons concerned to exercise their rights 
of defence practically and effectively. 
article 12 (1) Member States shall ensure that suspects or accused persons in criminal proceedings, 
as well as requested persons in European arrest warrant proceedings, have an effective remedy under na-
tional law in the event of a breach of the rights under this Directive. 

 → Directive 2012/13/eU of the European Parliament and of the Council of 22 May 2012 on the 
right to information in criminal proceedings
article 3 (1) Member States shall ensure that suspects or accused persons are provided promptly with 
information concerning at least the following procedural rights, as they apply under national law, in order to 
allow for those rights to be exercised effectively:

a) the right of access to a lawyer;

b) any entitlement to free legal advice and the conditions for obtaining such advice;

c) the right to be informed of the accusation (...);

d) the right to interpretation and translation;

e) the right to remain silent.

 → Directive 2010/64/eU of the European Parliament and of the Council of 20 October 2010 on 
the right to interpretation and translation in criminal proceedings
article 2 (1) Member States shall ensure that suspected or accused persons who do not speak or 
understand the language of the criminal proceedings concerned are provided, without delay, with inter-
pretation during criminal proceedings before investigative and judicial authorities, including during police 
questioning, all court hearings and any necessary interim hearings.
article 2 (2) Member States shall ensure that, where necessary in order to safeguard the fairness 
of the proceedings, interpretation is available for the communication between suspected or accused per-
sons and their legal counsel in direct connection with any questioning or hearing, appeal or other proce-
dural applications.

http://data.europa.eu/eli/dir/2016/343/oj
http://data.europa.eu/eli/dir/2013/48/oj
http://data.europa.eu/eli/dir/2012/13/oj
http://data.europa.eu/eli/dir/2010/64/oj


14 → Directive (EU) 2016/1919 of the European Parliament and of the Council of 26 October 2016 
on legal aid for suspects and accused persons in criminal proceedings and for requested persons in 
European arrest warrant proceedings.
art. 4 (1) Member States shall ensure that suspects and accused persons who do not have sufficient 
means to cover the costs of legal assistance have the right to legal aid when the interests of justice so require.

 → Charter of Fundamental Rights of the European Union 
Everyone whose rights and freedoms guaranteed by the law of the Union are violated has the right to an 
effective remedy before a tribunal in compliance with the conditions laid down in this Article. 

http://data.europa.eu/eli/dir/2016/1919/oj
http://data.europa.eu/eli/treaty/char_2012/oj

